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1. UPGRADING THE SINGLE M ARKET

A deeper and fairer Single Market & n e of t he European Commi s
priorities. Removing remaining regulatory and sregulatory barriers in the Single Market
for goods and services was identified as a priority in the 2015 Annual Growth Survey

The Single Market is arguablylyeo ng Eur opean Uni onbés greatest
years, it has helped companies to benefit from economies of scale, triggered efficiency gains
that support EU competitiveness and offered consumers an increased choice of products and
services at loer prices.

For all the progress made, too many significant economic barriers remain, notably in the area
of services. The Commission estimates that more ambitious implementation of the Services
Directive would add 1.86 of EU GDP.

The recent report on Sife Market integration and competitiveness in the EU and its Member
Stated underlines that labour productivity growth could be increased in the EU if regulatory
barriers to competitiveness and integration were removed, thus allowing for improvements in
the allocation of resources across firms and sectors in the Single Market. The reallocation of
resources will have to proceed along three axes:

I.  movements of capital and human resources from low to high productivity firms within
sectors in the Member States;

ii. new technological developments, changes in input prices and the emergence of new
business models suggest that cresstoral reallocation of human and capital
resources may take increasing importance in the future as a source of productivity
growth; and

iii. asa third source of productivity growth, the geographical reallocation of resources
within the Single Market and a better insertion of EU firms in international value
chains.

As Single Market opportunities have not yet been fully exploited in this resect,
Commission is bringing forward a Single Market Strafegymprised of a set of feasible
measures that are critical to meeting these objectives and thus reaping the benefits of the
Single Market. The measures are coherent with and build on other Caommiggatives.

The strategy supports a broader European strategy to boost growth and jobs. It also addresses
the objective of a deeper and fairer Single Market with a strengthened industrial base.
Furthermore, it focuses on making the Single Market @ngpoard for EU companies,
notably SMEs and staups in particular, to scale up and expand their operations.

The measures fall into three categories:

1. Creating opportunities for consumers, professionals and businesses by enabling the
balanced development the collaborative economy, giving stanps the opportunity
to scale up and grow crebsrder, unlocking investment (in particular for SMES),
creating a 6services passportao for com
professions, addressing restrictiansretail establishment and preventing unjustified
discrimination against consumers and entrepreneurs;

1 COM(2014) 902.

2 http://ec.europa.eu/economy_finance/publications/economic_paper/2012/pdf/ecp_456_en.pdf

® Integration and Competiteness in the EU and its Member States, Commission Staff Working Document,
(2015) 203.

4 COM(2015) 550.
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2. Encouraging ancenabling the modernisation and innovationthat Europe needs,
through more transparent, efficient, sustainable and accountable pulcicement,
promoting i nnovation procurement , moderr
framework, and raising quality and promoting interoperability through a modernised
standardisation system and European standards; and

3. Ensuring practical delivery that baefits consumers and businesses in their daily
lives, by taking a smart and collaborative new approach to enforcement and
implementation, improving the delivery of the Services Directive by reforming the
notification procedure and strengthening the Sigeket in goods.

This document is structured around these three categories and provides evidence to underpin
each measure. Each measure is complemented by an analysis of the policy context and a
description of the problem encountered and the expected tsngdee legislative measures

will be subject to further impact assessment work, which will ultimately form the basis for the
Commi ssionds decisions.

2. CREATING OPPORTUNITIE S FOR CONSUMERS ANDBUSINESSES
2.1 Enabling the balanced development of the collaboratezeconomy
Policy context

The collaborative economyis developing rapidly. The take up of collaborative business
models has been particularly widespread in certain sectors, such as transport, accommodation
and professional services, but is growing across the whole ecnomy

The collaborative economy createnew opportunities for services providers, innovative
entrepreneurs and existing companies. It leads to greater choice for consumers, and often
lower prices in the market. It can also contribute to increasing economic, social and
environmental value of id assets and resources, and increasing employment through more
flexible job schedules. In some cases, the emergence of new businessimpaets existing
markets, creating tensions with existing goods and services proviagartlthis stems from
uncetainty relating to applicable regulation, e.g. on licensing, consumer protection, taxation,
social security and employment models.

Some Member States and local authorities have begun to react to the regulatory challenges
posed by the collaborative econprm a varied and oftemd hocway, thus risking the
creation of an uneven playing field for companies across different Member States or across
regions within the same Member State. The Commission has already received a number of
complaints in relation toegulatory measures taken in some Member States.

A clear and adequategulatory environment is essential to ensilna thebenefits of the
collaborative economfully materialise Divergent approaches and hasty regulatory responses
may lead to the fragnation of the Single Market and to the undeploitation of the
opportunities that the collaborative economy offers to entrepreneurs and consumers in the EU.

The importance of the collaborative economy has also been recognised in the context of
action @ platforms in the Digital Single Market Stratégwhich announced that the

®> Sometimes also known aster alia, collaborative consumption, the sharing economy, peer (P2P) economy,
the access economy, etc.

® Stokes K., Clarence E., Anderson L., Rinne A, 'Making sense of the UK collaborative ecoNesty,
Collaborative Lab2014.

" European CommissionA Digital Single Market Strategy for Europ@QOM(2015) 192 and SEC(2015)100.



Commission would address the regulatory challenges posed by the collaborative economy in
the Single Market Strategy and in the@nmerce framework, as appropriate.

On 24 Septemlbe2015, the Commission launched a public consultation allowing all
interested parties (platform providers, traditional service providers, new service providers,
users of such services and public authorities) to present their views on the opportunities and
iIssues raised by the emergence of the collaborative economy and the most appropriate EU
policy response The results of this consultation will complement the analysis in this Staff
Working Document.

Problem and impact

Collaborative business models creagav opportunities that add value to underutilised assets

in an innovative way: private homes are being opened up to tourists, private cars are being
used for cassharing/offering lifts, previously owned goods are being rented, sold or swapped,
laboratoriesand research findings are being opened up tcasademics, the quality of
plumbing and accountancy services is being reviewed online, depreciating or unexploited
skills are being bartered for community services or odd jobs. The online platforms tHat enab
the rise of the collaborative economy range from small local initiatives to large international
companies.

Some of the issues that are faced by stakeholders and have an impact on the sustainable
growth of the collaborative economy and existing businessels are specific to the sector in

which the initiatives take place. Others reflect important ecossng concerns that can have

an impact on the collaborative economy as a whole.

Regulatory burden and uncertainty

Collaborative economy business modptesent new options to consumers in sectors that
have been dominated by traditional busiAessonsumer models. Wedistablished rules in

these sectors often do not fit the nature and features of collaborative business models. This
may become a disproparhate burden that slows the development of innovative services
down. Moreover, it is often unclear whether and how current rules apply to individuals or
companies adopting collaborative economy models. In that respect, regulators face a nhumber
of questios.

Firstly, there may be sectors where business authorisations and registration obligations exist.
In these cases, it is not clear to what extent such types of obligations apply to individuals and
services providers in the collaborative economy. For pedd@al providers, the question as to
whether existing obligations are justified by overriding public interest reasons may be asked
not only in relation to providers embracing collaborative business models, but also in relation
to traditional providers. Iraddition, it would have to be assessed whether restrictions are
proportionate and justified under existing fundamental freedoms and EU legislation such as
the Services Directive

Secondly, consumer protection legislation aims to protect the safety ndmigbsis of
consumers and to target problems stemming from information asymmetry or a weaker
bargaining position when dealing with service providers. When collaborative models are
used, the transaction is often péaipeer, thus raising questions as toetWter the same level

8 European Commission, opeo@asul t ati on on O6Regul atory environment
data and cloud comput i n ghttpsiet.europaeeu/eusutvéyaubnenPiatfoimg/e econor
° EuropeanUnion, 'Directive 2006/123/EC of the European Parliament and of the Council on services in the
internal market', 2006.
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of asymmetry may occur. It is not clear to what extent some of those issues may be fully
addressed by the reputational systems and control mechanisms usually set up by the
collaborative economy platforms and used by providers and.uUsack of consumer trust

may discourage transactions and reduce the benefits of the collaborative economy.

Thirdly, the emergence of the collaborative economy also brings new questions as regards
liability. Platforms may take no responsibility other tharfdcilitate a transaction between a
provider and a user. This creates uncertainty about whether providers are sufficiently covered
to address their liability, especially given the fact that appropriate insurance schemes for
collaborative economy servicasge still in the early stages of development.

All parties are negatively affected by regulatory uncertainty. Providers face the uncertainty of
the applicable regulatory framework, which leads to legal and financial risks, including the
risk of disproportbnate regulatory reactions. Incumbents often claim the existence of unfair
competitive advantages for providers under the collaborative economy, who may be subject to
different rules,while offering a service that is considered a close substitute/replateide

their servicesRegulatory uncertainty and fragmentation across and within Member States
complicates (or even impedes) market access and limits investment opportunities for
platforms. Users are concerned by issues linked to insurance, safetyjatagprivacy, etc.
Finally, public authorities face important policy and regulatory challenges given the wide
variety of collaborative economy initiatives across many sectors; the delicate balance that
needs to be found between consumer choice, stimulatimayation, protecting consumers

and ensuring fair competition; and the different layers of government responsibility (local,
national and EU level) related to collaborative economy isdues.leads to the question of
ensuring a level playing field

The existing level of regulations as they apply to traditional service providers cannot
automatically and in each and every case be considered a benchmark for the collaborative
economy. This means that the objective of creating a level playing field betoledrocative

and traditional economy actors could also imply reducing regulatory requirements for the
provision of services through traditional channels.

Unexploited potential

Possibilities offered by the collaborative economy have not yet been explored fully and many
business models are still being tested. EU policies should support consumer choice and
entrepreneurship in this field, empower people to capitalise on their ,apseferty,
knowledge, and skills, and stimulate small and mamtrepreneurship amongst the general
public. This clearly includes providers of traditional services that may also want to offer their
services through collaborative economy platforms.

Collaborative economy models may also be applied in the field of collaborative production,
where the combination of opetesign, crowesourcing and decentralised manufacturing is
still new. The possibility to find efficiencies, to save money, but also to ude aher's
networks and customers are features of the collaborative economy offering opportunities for
businesgsoes also in the field of collaborative production, marketing and branding activities or
logistics™.

9 Business Innovation Observatory, 'Collaborative economy, Collaborative production and the maker economy’,
Case Study 51, September 201



Wider questions

The collaborative economy smEs a number of additional wider questions. These include the
evolution towards a more etemand economy and the impact this has on workers. On the
one hand, the collaborative economy allows workers/entrepreneurs to organise their work
(and time) on a mormdependent basis and creates new opportunities for the unemployed to
enter the workforce. On the other hand, this could mean a shift of certain risks from firms to
workers (e.g. income instability, absence of minimum wages, etc.), thus changing tkee natur
and balance of labour relationships.

In addition, there could be mixed effects on public budgets: on the one hand, the introduction
of more informal and oxdlemand activities under the collaborative economy could have a
negative impact due to less revenbeing generated from taxes and social security
contributions. On the other hand, collaborative economy platforms offer new opportunities to
increase tax revenues, as well as to fight tax evasion through the traceability of every
operation.

Finally, the cdaborative economy involves not only sharing goods and services but, in many
cases, personal data as well. Protecting the privacy of providers and consumers is important to
secure and maintain the trust of the different actors involved.

Impact

The collaboative economy can enable a more efficient use of resources, knowledge, skills,
and assetshereby increasing productivignd allowing for alternatives to traditional services

and goods. It can offer consumers more choice and convenience, potengalynwar cost,

and presents a viable alternative to ownership. Moreover, it supports entrepreneurship and
reduces barriers for individuals to becoming economically active, thus helping the
(re)integration of citizens into the labour market.

Several studieshow that participation levels in the collaborative economy are already high in
some sectors and have the potential to increase even further across many different sectors of
the economyl. Current estimates indicate that 68 % of adults globally are willirghare or

rent goods for monée;

The collaborative economy provides important opportunities to raise growth and create jobs.
The online platforms at its heart are expanding the market for the temporary usage of services
and assets on the side of both supply and demand, whilst the majorgvenues and
employment generated are going to the individual providezsording to a recent study,

the five main collaborative economy sectors (gegueer finance, online staffing, peter

peer accommodation, car sharing and music video streamawvg the potential to increase
global revenues from around EUR 13 billion now to EUR 300 billion by 2025. A third of
European consumers say that they will increasingly participate in the collaborative
economy”.

“I'NG I nternational Suifere price. Rapithgrowth sppeah fomthee shiaring gcanemy's
2015.

2Nielsen, 'Is sharing the new buying?', 2014.
13

Consumer Intelligence Series: The Sharing Economy. PwC 2015,
https://www.pwc.com/us/en/technology/publications/assetsimmsumeiintelligenceseriesthe-sharing
economy.pdf

“YI'NG Internati on adisyBusrfora price. Répichgrovth tipped for the sharing economy.
http://www.ezonomics.com/ing_international_survey/sharing_economy 2015



https://www.pwc.com/us/en/technology/publications/assets/pwc-consumer-intelligence-series-the-sharing-economy.pdf
https://www.pwc.com/us/en/technology/publications/assets/pwc-consumer-intelligence-series-the-sharing-economy.pdf
http://www.ezonomics.com/ing_international_survey/sharing_economy_2015

At the same time, the collaborative econois having an impact on sector incumbents that

are coming under pressure to respond to consumer expectations. Some of the expected growth
may be at the expense of these providers, but an overall increase in economic activity can be
expected on the back efisier access to some of the shared services and lowerpiites

will benefit consumers, in particular those with a low income.

The Commission intends to help enable the balanced development of the collaborative
economy by ensuring that the regulatenyvironment is clear and adequate. The Commission
will engage in an active dialogue witharket operators, consumers and public authotities
identify needs and regulatory gaps. Where appropriate, the Commission will provide guidance
as regards the appétion of existing EU law to the activities and sectors in which the new
collaborative economy business models are used. This guidance will aim to avoid new
business models being hindered by enestrictive regulation, while at the same time
ensuring therotection of consumers and the public interest.

2.2. Helping SMEs and startups to grow
Policy context

Support for SMEs, especially those that are young, innovative and designed to grow fast
(startups)® is rather well established at EU, national and redidegel of economic
activity’’. These incentives usually take the form of a financial support or other types of
benefits in kind (e.g. training) It can also involve exempting stags from certain
administrative requirements that lead to additional cdsts them (e.g. accounting
requirementsy.

The EUacquishas recognised that specific solutions are sometimes justified foupsain

the Union's regulatorgnvironment. For instance, EU state aid rules allow for limited in time
(first five years) aidfor newly created small enterprises, with higher aid intensities for the
innovative ones.

There is a growing consensus in empirical economic literature thatwgzsgleather than

small firms as a whole, are net job creatorSmall starups are moréikely to be genuinely

new firms as compared to larger entrants, who are more likely to be a product of a merger or
acquisition. It is also found that the large majority of surviving stpst do not grow. The
probability of exit is highest when a firm t&0 years old and on average the survival rate

1> For example Zervas G.ré%perio D., Byers J. 'The Rise of the Sharing Economy: Estimating the Impact of
Airbnb on the Hotel IndustryBoston University2015.

® OECD recognises stamps as firms that are less than three years old, see Criscuolo, C., P. N. Gal and C.
Menon, 'Tke Dynamics of Employment Growth: New Evidence from 18 CountCD Science, Technology

and Industry Policy Papers, No. 14, OECD Publishi2@14http://dx.doi.org/10.1787/5jz417hj6heh

7 nitiatives to support staups at: http:/startupdelta.orgih the Netherlands, owww.startuppoland.orgn

Poland.

'8 Digital Agenda for Europe, Stanp Europehttps://ec.europa.eu/digitagenda/en/abowtartupeurope

9 See the SME test in the Better Regulation guidelines toollusp://ec.europa.eu/smart
regulation/quidelines/docs/br_toolbox_en.pdf

20 Article 22 of the Commission Regulation (EU) N°651/2014 of 17 June 2014 declaring certain categories of aid
compatible with the internal market in application of Articles 107 and 108 of the Treaty statesipStatt
schemes shall be compatible with the internal market within the meaning of Article 107(3) of the Treaty and
shall be exempted from the notifizat requirement of Article 108(3) of the Treaty, provided the conditions laid
down in this Article and in Chapter | are fulfilled' and adds 'For small and innovative enterprises, the maximum
amounts set out in paragraph 3 may be doubled'.

2L Criscuolo, C.,P. N. Gal and C. Menon, 'The Dynamics of Employment Growth: New Evidence from 18
Countries'OECD Science, Technology and Industry Policy Papers, No. 14, OECD Puhli28iny
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beyond three years is 60 %% In a similar vein, stamips and young scaleps
disproportionately contribute to job creation in the YA

High-growth young firms play a critical role in the reallocation dyre@mand contribute
substantially to intrandustry labour productivity growth. At least half of iniredustry labour
productivity growth in the USA is attributable to employment being reallocated from less
productive to more productive firms within the usiry and young firms contribute
disproportionately to this contribution from reallocafionAccording to recent OECD
research, globally most productive firms are younger than the total population of companies,
which supports the idea that young firms @sssa comparative advantage in commercialising
radical innovations.

Problem and impact

Europe is not short of innovative ideas, often created by SMEs andigsarbut too often
innovative solutions developed in Europe are not produced and commedicialiSerope. A

very small number of new companies account for a disproportionately large amount of wealth
and job creation. Compared to the USA, fewer such innovativeusisrare created in the EU

and those that see the light of day are reluctant toneixpessborder. This is a major missed
opportunity.

Fragmentation

There are large fixed costs associated to ébosder expansion, also in terms of information
cost$®. SMEs are at a disadvantage compared to large firms, and even more so in the case of
start-ups. Their major problem is the lack of knowledge, which leads them to fear entering
other EU countries because they do not know which rules apply. The development of a 'Single
Digital Gateway', as announced under the Digital Single Market Strategsufopé’, will

help address this information gap by further development of an onlinestopeshop access

point to all Single Marketelated information, assistance, advice, probsaiving services

and to national and EWide procedures for activities wered by Single Market law. This
gateway will build on already existing national and EU web portals like Your Europe.
Regulatory fragmentation in the Single Market also ultimately cripples EUugisraccess to
finance.

There are large differences agdbe EU when it comes to staih average size upon entry,
survival share and paesntry growth which suggests that innovation environments do greatly
vary across the Union.dgent findings suggest that although a small proportion of EU large
firms accouts for a disproportionate share of aggregate exports outside the EU, a large

22 Calvino, F., Criscuolo, C., Menon, C., 'CréBsuntry evidence on stamp dynamics',OECD Science,
Technology and Industry Working Papers, 2015/06, OECD PublisRisags, 2015.
% In a typical year, statips account for about 10 percent of firms and more than 20 percent of firm level gross
job creation in the USA, see: Haltiwamgd., R. S Jarmin, R. Kulick, J. Miranda, 'High Growth Young Firms:
Contribution to Job Growth, Revenue Growth and Productivifgreliminary draft) in: Measuring
2EAntrepreneuriaI Businesses: Current Knowledge and Challenges, NBER,

Ibid.
5 Andrews D., Criscuolo C., Gal P.N., 'Frontier firms technology diffusion and public policy: micro evidence
from OECD countriesThe Future of Productivity: Main Background Papers OEQD15.
26 OECD (2009);Top Barriers and Drivers to SME InternationalisatidReport by the OECD Working Party on
SMEs ad Entrepreneurship.
27 COM(2015) 192.



number of EU exporting firms are small and medium enterprises (SMEs) and they have a
nonnegligible part in EU exportd

Europe has a relatively large share of 'static’ firmsribaher grow nor shrink and have lower
productivity growth. Furthermore, only a few of Europe's largest companies are’y/otimg

2015 Survey of Internationalisation of European SMEs revealed that inRZ20%2only 23 %

of new and young SMEs (up to sewsars old) exported within the EU and 15 % of them
exported outside the EU and that only 2 % of new and young SMEs expandetaroess
through foreign direct investméfit Morevoer, the study showed that young SMEsnaoee

likely to enter into technologal cooperation with foreign firms, compared to older SMEs.

the 2014 European Parliament of Enterprises, 84 % of SMEs stated that the Single Market

was not sufficiently integrated and was not allowing their company to operate and compete
freely™.

Barriers to crosshorder expansion

Startups and SMEs find it difficult to identify and meet the regulatory requirements when
trading across borders. Amongst others, SMEs andigtarcomplain about a heavy burden

that a set of VAT registration and reportingligations puts on theth Compliance with the

VAT rules inevitably becomes more complicated and burdensome when a business engages in
online crossborder transactions with customers located in other Member States or third
countried®. Since VAT is levied irthe country of the customer and in accordance with that
country's laws, different national VAT rules will apply and different tax authorities will be
involved. Overall, 16 % of SMEs that are trading across the borders and 18 % of those that do
not trade mternationally perceive complicated foreign taxation regimes as a major obstacle to
crossborder expansidfi

As regards company | aw, there persist di ffe
and when founders set up subsidiaries or new companiefien idember States they face

different legal or administrative requirements than in the Member State of their primary
establishment. These differences result in costs for companies. Although all companies
wishing to expand crodsorder are affected, thesemainistrative and legal burdens are
proportionally much heavier for SMEs, who often have smaller financial means and
organisational resources than larger compani€osts related to compliance with legislation

and legal advice related to sgt were mentined by almost 62 % of companies and business

8 Cernat, L, A NormasLopez and A D TFigueras, 'SMEs are more important than you think! Challenges and
Opportunities for EU exporting SME€hief Economist Note no. 3, DG TRABtussels, 2014.

®BravoBi osca, A., 'Where is Europeod6s Starbucks? Or why
to save the Euro, close the nesthuth divide and drive long term economic growth', quoBngwth Dynamics,

a report by Nesta ah FORAthat maps the distribution of business growth in Europe and the BISd,
Bruegel 6s WorkjnghiPapesh@ae®8tha8t only 2 per cent of
largest 500 firms by market capitalization were founded after 1@napared to 14 per cent in the USA.

%0 European Commission, 'Internationalisation of SMBsish Eurobarometer 422015.

31 http://www.parliamenbf-enterprises.eu/upload/45 EPEresults_160ctl4 5446157c3e2bl.pdf

32 Around 7580 % of respondents mentioned the change in VAT regulations which came into effect in January
2015 as being a significant (or indeed the most significant) inhibitor to-booder activities. 'Startups and the

Digital Single Market, Final ReptyNESTA, tech.eu and The Lisbon Courifii15.

¥European Commission, Commi ssion Staff WoirAoalysig Docum
and evidence6 SWIB(2015) 100, pp. 31

% European Commission, 'Internationalisation of SME&sh Eurdarometer 421 European Commission,

2015.

% European Commission, Commission Staff Working Document 'Impact Assessment Accompanying the
document Proposal for a Directive of the European Parliament and of the Council onr@Entgder private

limited liability companies', SWD(2014) 124.
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federations in the 2013 dme consultation as one of the biggest ‘company law obstacles’
preventing companies from expanding their activities alifo&ul addition, existing rules in
company law do not suffiently integrate the benefits of digital technoldgy

There is also insufficient legal clarity as regards carrying out -dyos$er operations, such as
crossborder divisions, where there is no EU legal framework in place, but alsebmaus
mergerswhere stakeholders called for improvements in the current EU framework as regards
a number of procedural as well as substantive fles

It appears that the eante perception of barriers to crdssrder expansion is often much
greater than the actual assment of those barriers once a firm has attempted to scale up. In a
recent Digital Single Market survey, the percent of firms fearing barriers to operate in another
Member State (e.g. VAT rules, consumer protection laws or delivery services) was almost
twice as high compared to the firms that actually had tried operating in another Member
Staté®. These results were confirmed in the recent survey on the barriers for
internationalisation for SME& This shows that small firms without international experience
lack confidence and sufficient information to enter foreign markets and to deal with foreign
regulations.

Access to finance

EU startups face particular challenges in obtaining capital for their launch and initial phases,
limiting their investment oppauhities, expansion potential and innovation. Similarly, start

ups who succeed in growing leverage on average in Europe much less funding in later stages
of growth than their American counterparts. In additioegulatory constraints in some
Member Statedrhit the overall supply of venture capital financing for innovative companies,
limiting their growth prospects.

% Results of the 2013 eline consultation- http://ec.europa.eu/internal_market/consultations/2013/single
memberprivateconpanies/

European Commi ssion, Commi ssion Staff WoirAnalysigy Docum
and evidence6 SWB(2015) 100, pp. 75

% European Commission, 2013 evaluation study on the -bmster mergers directive
(http://ec.europa.eu/internal_market/company/docs/mergers/131007csbsdpordermerger

directive_en.pdf and 2015 public consultation on crdsxder megers and divisions
(http://ec.europa.eu/internal_market/consultations/2014rostermergersdivisions/index_en.htjn

¥ Atleastonethir f companies that sell, used to sell, or tri
knowing the rules that need to be followed in anot h
companies this is a major one. Companies that@aen cur rently sel ling online str.
to be followedd would be a problem (54 %), with 29

problem. Further, companies engaged in online selling perceive delivery costs (27 %$jvexparssborder

dispute resolution (21 %) and complicated foreign taxation regimes (15 %) as major barrier -todess
expansion. These barriers are even perceived to be more important by SMEs that do not tradederodshey
mentioned that delery costs (28 %) and costly crdssrder dispute resolution (32 %) are major obstacles to
enter foreign markets. Companies engaged in online activities, Flash Eurobarometer 413, European Commission,
http://ec.europa.eu/public_opinion/flash/fl_413 en.pdf

24 % of SMEs that currently/previously export/expor:t
are a major problem, compared to 34 % of SMEs that do not export. Furthigraries engaged in exporting
perceive delivery costs (21 %), expansive ctomsler dispute resolution (20 %) and complicated foreign
taxation regimes (16 %) as major barrier to ctosgler expansion. These barriers are even perceived to be more
important by SMEs that do not trade crelssrder. They mentioned that and costly cfbssder dispute
resolution (27 %), higher delivery costs (22 %) and complicated foreign taxation regimes (18 %) are major
obstacles to enter foreign markets. InternationalisatifoBMEs (2015), Flash Eurobarometer 421, European
Commission.
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Venture capital investment (as a percentage of GDP) remains low despite the policy efforts
(e.g. tax incentives, supportive legal regimes, é&om EU Member States and the EU. This

may stem,nter alia, from idiosyncratic regulatory regimes in the EU as regards exit routes

for venture capital, i.e. initial public offerings (IPOs) and merger and acquisitions (M&AS)
and thus smaller size of inddwal financial markets. Furthermore, thitduntry venture
capitalists (such as those from the United States) seem to perceive European regulations as
difficult to navigate and manage on the one hand, and markets and policies fragmented on the
other, limting their willingness to fund European projects. Moreover, individual private
venture capital funds in the EU refrain from investing in very young small-sagd
companies, in contrast to the situation in the USA.

Recent research suggests that highdalic equity investments in staups are associated with

a lower incidence of writeffs and a longer duration for the investmé&ht&here are,
however, some | imits to public investorsod en
backed firms hava higher probability of successful exit though IPOs and acquisitions if the

public sector is involved, but its involvement is limited and subject to control of private funds
manager¥. This strengthens the view that the public intervention must be lamegle to

make a difference, but not too large in order not to twist the objectives of tHeatked

firms towards unprofitable ones.

In addition, insolvency regimes are important throughout the life cycle of a cofipany
Certain aspects of national insoh@nframeworks hinder a smooth closure of old and setting

up of a new company. In particular, in several Member States it takes many years for honest
entrepreneurs who undergo bankruptcy before they can be discharged of their old debts and
be able to returmo business activities. The same applies to single businesspersons who are
kept out of the economy for long periods of time as well as to honest directors who did not
succeed in one venture and who are being disqualified from exercise of their functions.

The long discharge periods may stigmatise failure, discourage entrepreneurship, with negative
effects for employment rates, growth and innovation, while shorter discharge periods could
have a positive impact ahe level of entrepreneurship, including gefemployment ratéé
Therefore, it is important to have proportionate 'second chance' provisions in the EU
legislation to reduce the currently excessive time periods laid down in national legislations
preventing honest but failed entrepreneurs to rretkta economic activity.

Regulatory barriers to innovation

Regulatory barriers specifically related to innovation constitute another hindrance to the
growth of innovative staitips and SMEs. Empirical studies on the impacts of regulations on
innovation pesent a rather heterogeneous, and often ambivalent, picture regarding the area of

“1 Buzzacchi, L., Scellato G., Ughetto E., 'The investment strategies of publicly sponsored venture capjtal funds'
Journal of Banking & Finance 3pp. 707716, 2013.

2 Brander, J.A., Du Q., Highann T.F., 'The effects of governmesgionsored venture capital international
evidence'NBER 1652]12010.

“3Today in Europe around 40 % of enterprises do not survive the first three years of their existence; an average
of 200,000 firms are going bankruptross the EU each year, resulting in direct job losses of 1.7 million every
year. Around a quarter of these bankruptcies have a-bovder element. See: European Commission, Staff
Working Document accompanying the Commission Recommendation on a Newadppo Business Failure

and Insolvency, SWD(2014) 62.

4'A Second Chance for Entrepreneurs, Prevention of Bankruptcy, Simplification of Bankruptcy Procedures and
Support for a Fresh StarEjnal Report of the Expert Groujpr Directorate General Enterpe and Industry,

2011, p. 10 (with reference to Armour, J. and Cumming D., 'Bankruptcy Law and Entreprendursbhgusity

of Cambridge Centre for Business Research Working Paper Np2G085).
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regulation, types of companies, sectors, and types of innovation and the time horizon of the
impacts incurre®®. There may exiét: (i) barriers such as outdated or blockingisation

where regulations are the obstacle for R&l actions, or too frequent changes in standards
which may also limit the incentive for investment if a technology is relatively recent; (i) non
supportive frameworks when the regulatory environment isopen to or not supportive
enough for R&l actions; (iii) problems with the implementation of EU legislation across
Member States and (iv) gaps when no EU legislation exists in a given field. Innovation,
particularly breakthrough innovation, is a long psxeequiring considerable investment.
Companies will not invest if the situation is perceived as being too risky either because
existing regulations prevent innovation, or because the legislative framework is not
sufficiently clear, predictable or stable.

Bringing innovation to the market and largeale implementation of new solutions can be
hindered not only by lack of funding, but also because of confusion about required
authorisations, ambiguous regulation, and a lack of opportunities for testing and
demonstrating innovative products, processes and/or services in real world cofdifitves
existing evidence is strongly in favour of lead markets and of the creation of a favourable
environment for fasgrowing firms in innovative markets

2.3. Making the market without borders for services a practical reality
2.3.1. A'services passport' for companies
Policy context

Business services constitute one of the largest services sectors in the EU contributing 11.7 %
to EU GDP and 12.6 % to overall employnfénHowever, a amber of key business services
sectors suffer from limited crodsrder trade and investment in the Single Market. In
addition, despite its increased economic significance in terms of size the productivity of the
sector is low, in particular compared t@thSA®. The sector is not only important in its own

right but has important links to other sectors of the economy. As the manufacturing industry is
an important consumer of business services, increased competition and productivity gains in
business servisewould entail important benefits for the manufacturing industry as'well

The EU construction sector represents 5.9 % of EU GDP and 6.6 % of EU total
employment. Construction is one of the most regulated services sectors in Europe and its
recovery is poving to be slow and difficult. Labour productivity in construction has evolved
negatively over the last decade. In addition, the EU construction market is characterised by a

5 Blind K., 'The impact of regulation on innovatioNESTA working paper2012.

¢ pelkmans, J. and Renda, A., 'Does EU regulation hinder or stimulate innovaieRS, Special Report No.

96, November 2014.

“"To remove such barriers the Government of the Netherlands launched the Green Deal programme in 2011 as
part of their Sustainability Agenda. The Green Deals are agreements between various parties (including
businesses, social organisations, and letieergovernment bodies) that focus primarily on removing-non
financial obstacles, such as legislation andnkieg. The aim is to boost solutions that are both economically
viable and environmentally sustainable and hence to stimulate jobs and growth.

“8'Report of the HigHevel Panel on the Measurement of Innovation chaired by Prof. AndreCMal, 2010.

“9 Eurostat, National Accounts detailed breakdown, 2011.

0 ECORYS, 'Study on businesslated services', 2012.

®1 For exampleFernandez CorugedB. and Pérez RuiE. 'The EU Services Directive: Gains from Further
Liberalization', IMF Working Paper WP/14/1132014; Arentz et al., 'Services Liberalisation in Germany
Overview and the Potential of Deregulation’, 2015.

*2 Eurostat, National Accounts detailed breakdown, 2012.
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low level of integration, both in terms of temporary crbesder service provisn and in
terms of establishment in other Member States.

In both business and construction services, SMEs are often obliged to work through local
partners when offering their services in another Member $tatee able to comply with
certain rules of theountry where the service is providells a result, competition remains
limited.

The 2015 updatd of the 2012 studd on the economic impact of the Services Directive
shows that construction and some key business services are still among the sectoes with th
largest number of barriers in the EU.

Figure 1 - The number of maintained restrictions in the sectors covered by the Services Directive in all the
EU Member States in 2014

Construction related sectors*
Legal service
Architects
Large Retail ("grande surface*
Small Retail shop
Accountants
Tax adviser
Travel agenc
Engineers
Real estate agent
Tourist guide
Restaurants
Hotels

0 50 100

* Includes: construction/building companies; certifioat services in the
area of construction; crafts businesses in construction sector.

Source: Commission assessment, 2015

Given the negative impact of existing barriers in the provision of services on the economy, the
European Council recommended to eightniMber States, within the context of the 2015
European Semester, to improve the functioning of their service markets.

Problem and impact

A 2015 Commission assessment of restrictions in the business services sector stemming from
a set of regulatory anaidministrative barriers in four key professions shows a diverse picture
across Member States and professiorihereas some Member States show relatively high
levels of restrictiveness in each of these sectors, others impose much fewer restrictions.

%3 For further details on this update see:
http://ec.europa.eu/DocsRoom/documents/13327/attachments/1/translations/en/renditions/native

> Monteagudo J., Rutkowski A. and Lorenzani D. 'The economic impact of the Services Directivet A firs
assessment following implementatidaijropean Commission economic paper, 45861 2.

%5 Further information on this economic analysis is available on
http://ec.europa.eu/DocsRoom/documents/13328/attachments/1/translations/en/renditiondinatorxers the
following regulatory barriers: reserved activities, tariffs, restrictions on advertising, compulsory chamber
membership, restrictions on corpadbrm, insurance obligations and authorisation requirements. In addition, it
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Figure 2 - Overall restrictiveness scores per Member State (Business services)
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As regardsconstruction servicesompanies in this sector have a high potential for mobility
due to the nature of thewices they provide: the construction itself generally takes place at
its final destination, and many other specialised services that contribute to it are also
dispatched on site more or less regularly. Many construction companies consider international
mobility an important factor for the success of their organisation, especially in terms ef short
term mobility®.

However, barriers in several Member States deter companies from providing their services in
other Member States. A forthcomingudy commissioree by the Commission services
concludes that the conditions imposewd construction service providers for accessing the

also captures the performance of the Points of Single Contact in the different Member States. Higher scores
indicate higher restrictiveness.

*6 Montgomery, E., 'International MdHy in the Engineering & Construction Industry, Analysis and insight on
trends and best practiceBticewaterhouseCooper2008.

15



market (both for temporary creb®rder provision and for secondary establishment) vary
significantly in terms of restrictivenessnong he Member States coveréd

Figure 3 - Overall restrictiveness scores per Member State (Construction)
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Source: Ecorys, forthcoming

This section will look in more detall at some of the barriers for business services and
construction, of which the assessment is summarised in the above figures.

Authorisations, registrations and notifications

Authorisation schemes are procedures that require the service provider to obtain a formal or
implied decision by a competent authortty access or exercise a service activity. In the
context of an authorisation scheme, a service provider has to provide information and
certificates to the competent authority and cannot start the service provision until a decision
on its application haseen taken (formally or tacitly). Authorisations are not prohibited per
se, but they can be maintained only if they are-disariminatory, justified by an overriding
reason of general interest and proportionate (Article 9 of the Services Directive)rirorie

a number of rules and principles also apply to the scope, validity, procedure and conditions
required for the granting of the authorisation (Articles 10 to 13 of the Services Directive).
Authorisation schemes can only be applied by the host Memtag¢e $ cros$order
providers of temporary or occasional services when the scheme is justified and proportionate
to protect public policy, public security, public health or the environment (Article 16 of the
Services Directive).

Despite a considerable nextion in the number of authorisation and registration requirements
following the entry into force of the Services Directive, numerous requirements remain in
place across many Member States. They are particularly burdensome where service providers
attemptto offer their services in another Member State to the one where they are primarily
established. In cases of secondary establishment;looodsr providers are sometimes asked

to show that they comply with requirements very similar to those applied o ithé¢heir
Member State of primary establishment. Temporary eposder service providers are

" Bulgaria, the Czech Republic, Denmark, Germany (North RWiestphalia), Greece, Finland, France, ltaly
(Milan), Netherland, Poland, Portugal, Slovenia, Spain (Madrid) and the UK (England).
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sometimes asked to comply with authorisations in the country of destination that are not
clearly justified under Article 16 of the Services Directive, or they asked to show
compliance with conditions that are the same or very similar to the ones applicable to the
authorisation obtained in their country of establishment.

Authorisation schemes are in some cases further complicated by the fact that the aathorisat

Is not valid for the entire territory of a Member State or has a limited validity period. In
addition, procedures are in many cases overly burdensome due to requirements to provide
numerous documentsoften translated and at times even certified dhenticated and the
absence of tacit approval systems meaning service providers must await explicit permissions
before being allowed to offer a service.

According to the 2015 Commission assessment of selécisidess servicesuthorisation
requirementapply in seven Member States for legal persons who provide civil engineering
services, in six Member States for accounting services and in eight Member States for
architectural services. In addition, registration at the professional chamber is alsonssmeti
required for the provision of the service by certain types of legal persons. Such requirements
exist for architectural services in nine Member States, engineering in seven Member States
and accounting in eight Member States.

On the other hand, the sjudommissioned by the Commission services onctirestruction

sector found horizontal authorisation schemes required to allow service providers to access
the construction markét in six’® out of the fourteen Member States covered by the study.
These authdsation schemes are for example related to technical and professional capacity or
guality management certifications and apply both to temporary-bayger provision as well

as establishment.

For bothbusiness services and constructiansubstantial nuber of documents are required

in certified or authenticated form, translated and sometimes only accepted if issued in the host
Member States, imposing significant administrative burden. Documents of equivalent purpose
are often not accepted. Full electmapplication handling is often not available.

Procedures that only require service providers to file a notification or declaration with the
competent authority are not considered as authorisation schemes. They are usually less
burdensome than authorisaticchemes and allow for the immediate start of the service
provision. However, even notification requirements can render the provision of a service more
difficult, especially if they imply the submission of an important amount of documentation.

Feedback diained from stakeholders during workshops held throughout the EU and through
an online questionnaifehas confirmed the problems for service providers stemming from
multiple authorisations, registration or prior notification requirements. Responsesdp- the

line questionnaire showed that 79 % companies have encountered problems with registration,
authorisations and licenses when providing clussler services (temporarily or through
secondary establishment). As such, requirements can be complicately landtcostly to
comply with, deterring service providers from going crbsesder and forming an obstacle to
greater crosbvorder trade and investment, particularly by SMEs.

%8 Bulgaria, Denmark, Greece, ltaly, Portugal and Spain.

%9 In cooperation with the Member States, the Commission in 2014 organised 9 workshops across Europe to hear
from stakeholders the fb@éers they faced in the services Single Market. Over 300 business and business
organisations participated in the events. In addition, the Commission conducted two questionnaires on barriers to
the Single Market in services. Together 293 answers were ety stakeholders, mostly SMEs (81 %).

17



Finally, the temporary posting of workers by companies from one Member Statéaiorpa

service in another Member State has become an important feature of the Single Market for
services. In 2013, 1.74 million posted workers were registered across the Single Market (an
increase of 13 % compared to 2012 and 27 % compared to 2010) whit 8 % were self
employed. Despite this rapid growth, the overall share of posted workers in the total
workforce remains low at about 0.6°%Even in construction, which features over 40 % of

all posted workers in the EU, these make up no more tda®o2f the overall workforce.

Feedback from service providers shows that companies need to comply with burdensome
formalities when posting workers. More than 30 % of companies providing services cross
border which responded to the Commission questionnajrerted that existing rules on the
posting of workers constituted a barrier. The problems related to posting of workers were
raised principally by companies active in the construction sector, but also frequently by
business services companies. Stakehsldeported burdensome administrative requirements

for the posted workers related to the necessary paperwork, registration obligations and fees
charged in the context of these procedures. In many cases it was not clear for companies
whether their workers wod be covered by the Posted Workers Direéliand in particular

its minimum wage rules.

The following figures summarise the restrictiveness of authorisation and notification
requirements in business services and construction across Member States both wh
providing services crodsorder on a temporary basis and in the case of secondary
establishment.

0 pacolet, J. and De Wispelaere, F., 'Posting of Workers. Report on Al portable documents issued in 2012 and
2013, European Commission, 2014.

®1 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the
posting of workers in the framework of the provision of services.
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Figure 4 - Restrictiveness scores authorisation and notification requirements (Business services)
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Source: Commissioassessment, 2015

Figure 5 - Restrictiveness scores authorisation and notification requirements (Construction)
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Legal form, shareholding, management and multidisciplinary restrictions

Importantrestrictions are found for companies providing professional services in Member
States as regards the legal form of service providers, their shareholding structure, the
allocation of voting rights and management positions, and as regardsdiscipiinary
restriction§?.

Legal form restrictions allow for the provision of certain services by partnerships and
sometimes by limited liability companies only. Other company types, including public limited
liability companies, are sometimes not allowed. Sometinoegpany forms incorporated in
another Member State are not recognized for this purpose.

Requirements for shareholding and voting rights to be held by qualified professionals often
bar legal persons from holding shares and sometimes go beyond imposindeansajopity.

But even if requirements impose a simple majority to be in the hands of professionals or
companies controlled by professionals, national laws still do not allow companies coming
from other Member States which do not comply with such requiresmienenter these
markets in whatever way. In some cases professionals holding shares or voting rights even
need to be established in the host Member State.

Requirements imposing management positions to be held by professionals are also common,
preventingcompanies coming from Member States without such requirements from opening a
secondary establishment in that market or providing temporary-lsoodsr services there.

Finally, multidisciplinary restrictions forbidding joint exercise of certain profession
activities in combination may also prevent companies from other Member States from
opening a secondary establishment or providing temporary-lsovdsr services.

All these requirements can be maintained within the boundaries of Articles 14, 15, 26 and

of the Services Directive. Although some of these rules are meant to protect the independence
of the professionals, they may also significantly reduce the scope for competition, hamper

business development and innovation, including the possibility daredtic companies to

grow, as joint practice of certain professional activities may not be possible and access to
capital by outside investors is substantially complicated. As a result, small service providers

find it difficult to grow into larger, more gopetitive and more productive companies.

These requirements are serious obstacles for the establishment of service providers from other
Member States and their cressrder services provision, because such restrictions might
oblige them to change theirgal form, structure or business model. They may require
companies established in another Member State to reincorporate and/or restructure their
corporation, as setp in the Member State of primary establishment. Requirements form a
barrier for providersrbm all Member States regardless of restrictions in the home Member
State, because Member States impose differing requirements.

%2 See also European Commission Staff Working Document on the outcome of the peer relégal dorm,
shareholding and tariff requirements under the Services Directive accompanying the document Communication
from the Commission to the European Parliament, the Council and the European Economic and Social
Committee on Evaluating national regigas on access to profession, SWD(2013) 402, 2 October 2013.
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Figure 6 - Restrictiveness scores legal form, shareholding, management & multidisciplinary restrictns
(Business services)
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Source: Commission assessment, 2015

The 2015 Commission assessment of legal form and shareholding requirements and
multidisciplinary and voting rights restrictions showed that legal form, shareholding,
management and mudtisciplinary restrictions exist in about half the Member States as
regards architects, civil engineers or accountants. The most excessive requirements are
currently the object of infringement proceedings by the Commission.

Legal form requirements exist in foMember States for architects and civil engineers and in
one Member State for accountants.

Shareholding and voting rights requirements are widespread. Requirements on shareholding
and voting rights for architects exist in twelve Member States. These nffigtit 200 % of

the shareholders (and voting rights), the majority of the shareholders (and voting rights) or
two thirds of the voting rights. For civil engineers, such requirements exist in nine Member
States and, similarly to architects, they affect 100tB& majority or two thirds of the
shareholders and/or voting rights. Finally, six Member States have in place shareholding and
voting rights requirements for accountants. They affect the majority of the shareholders (and
voting rights), two thirds of theoting rights or the majority of voting rights.
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Restrictions on the joint exercise of the profession are found in nine Member States for
architects, eight Member States for civil engineers and four for accountants. The restrictions
in question might be #ier a complete ban on the joint exercise with any other profession, a
prohibition of the joint exercise among these professions (joint exercise of architectural and
engineering services, for example) or joint exercise of these three professions with other
service activities.

Conditions for access to construction services

The forthcoming study commissioned by the Commission services on construction has found
stringent requirements in several Member States for accessing the construction services
market (bothfor established service providers operating permanently in the market and
sometimes also for temporary crdssrder provision). The way in which compliance with
them can be demonstrated presents a barrier for companies from other Member States.
Requiremets that can prove burdensome for service providers are:

A Technical and professional capacity conditions often require reorganisation and
adaptation of business models, including through hiring local professionals or teaming
up with local partners. These setimes oblige service providers to hold a certain
degree of experience, hire a certain number of qualified personnel or even have certain
equipment available irrespective of concrete works to be undertaken

A Organisational requirements to fulfil health asafety standard®(such as imposing
provision of either internal or external health and safety services under divergent
conditions across Member States) may require reorganisation at branch level for
companies primarily established in another Member Sigtenore frequently, the

hiring of a local (external) service provider to comply with the requireniérgse
requirements do not relate to health and safety standards that a company should
respect on the ground, but how a construction company is strudiniredsure
compliance.

A Organisational (mandatory) certification schemes impose complex requirements on
how a business is structured (e.g. as regards quality management systems) under strict
and detailed national standards which differ significantly advssiber States. The
result of this divergence is that sometimes mutual recognition becomes difficult in
practice, requiring businesses to set up local structures they would not otherwise need
and which then must undergo multiple and expensive certificatmredures.

A Economic or financial capacity requirements oblige businesses to obtain specific
financial guarantees and may sometimes unjustifiably not take account of
requirements complied with in the Member State of primary establishment (such as
previousy obtained guarantees or even equity capital of the parent company that could
also cover the activity in the new Member State).

These conditions are often the object of horizontal authorisation schemes. However, in
countries which do not impose such colgron construction service providers, they are
sometimes conditions for issuing building permits.

% These requirements stem from provisions implementing the Framework Directive for Health and Safety,
Directive 89/391/EEC.
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Table 1 - Conditions for access to construction services

Type of restriction | BG|CZ | DK |DE|EL |FI |[FR|IT |NL|PL |PT|SL|ES| UK

Technical and

professional | X | X | X | X | X | X | X | X | X | X | X | X | X | X
capacity
Certification

X X

Economic/ financial
capacity

Good repute X X X

Source: Ecorys, Commission assessment, forthcoming
Mandatory professionahdemnity insurance

Insurance obligations are usually imposed by national legislation in order to ensure the
possibility of redress for claims against service providers. Member States take a very
heterogeneous approach as regards insurance obligationscards to insurance for
provision of services. An insurance obligation can be imposed by way of legislation or for
professional services by the internal rules of professional associations.

Different approaches are taken by different Member States foathe profession or by the

same Member State for different professions. In some cases professional associations organise
collective insurance cover, while in others the service provider has to contract individual
cover. These divergences are leading to legakrtainty from the perspective of the service
providers and represent an important barrier to ebosder activities. Insurance requirements

for construction service providéfalso vary greatly across Member States, rendering mutual
recognition inapptable.

Many SMEs and professionals find it hard to obtain insurance cover for-lowodsr
activities since the market focuses on domestic needs and solutions are only available where
there are economies of scale (e.g. for major companies that need igkavahce cover).

Even when service providers are required by law to be insured, there is usually no
corresponding obligation for the insurance industry to offer insurance coverage.

The Services Directive foresees an equivalence rule for insuranceepabsued in other
Member States (as per Article 23 of the Services Directive). Nevertheless, while this rule as
such was transposed in national law, in most cases Member States did not offer practical tools
for ensuring that such equivalence could workdaly crossborder context. Thus, no
approach exists on the comparability and equivalence assessment of insurance cover from
other Member States.

In addition, the lack of transparency regarding insurance policies for the service providers
concerned andegarding information about the recipients of services also creates difficulties
in the Single Market for services. For example, in the absence of clear details regarding the

®n all Member States except Greece (iésfactomandatory in th&JK).
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territorial scope or temporal cover of insurance policies, competent authariie®ot in a
position to decide about the possible equivalence of such policies. Nor can service providers
judge if their insurance covers them going abroad.

Finally, lack of clarity on the geographical limitations and on the period covered by existing
insurance policies create significant risks for the client, as well as for the service provider who
IS under an obligation to inform the client about his insurance coverage and who may
(wrongly) believe that the existing insurance policy cover extends bayatmhal borders

and is valid during a certain period. It also creates the risk of contracting double insurance.

Figure 7 - Restrictiveness scores mandatory professional indemnity insurance (Business services)
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The above summarises the restrictiveness of professional indemnity insurance requirements in
business services across Member States.

Impact

The EU construction sectors characterised by very low integration across Member States,
both in £rms of temporary crodsorder service provision and secondary establishment.
Regarding temporary cro$®rder service provision, the level of indEJ imports and
exports in construction is low. The figure below gives an indication of temporarylorods

trade intensity. It shows for different services sectors the average oEldtinports and
exports compared to the total size of the sector in terms of turnover. This indicates that the
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construction sector has significantly lower levels of kgt imports and exports compared to
other services sectors.

Figure 8 - Indicator of cross-border trade intensity
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Source: Eurostat (2012), Commission assessment

This picture is also confirmed when asking SMEs active in the constrsetaior about their
export participation. For example, an EU survey on internationalisation of Sdiswed

that only 7 % of EU SMEs active in the construction sector export their services compared to
19 % in business services, 25 % in retail and 56 % imufaaturing. Another example is the

UK 2014 Small Business sunfwhich shows that only 4 % of UK construction SMEs sell
services outside of the UK compared to 25 % in business services and 45 % in manufacturing.

The levels of secondary establishmentthie construction sector are also low. The figure
below gives an indication of the intensity of secondary establishment in different services
sectors and the manufacturing sector. It shows the proportion of total EU value added which
is generated by intrBU foreign affiliates. Here again construction is shown as lagging
significantly behind other sectors.

Figure 9 - Indicator of secondary establishment intensity

Manufacturing 17%
Administrative and support service activitie
Retalil 13%
Professional, scientific and technical activiti
Construction
0% 5% 10% 15% 20%

Source: Eurostat (2012), Commission assessment

%5 European Commission, 'Internationalisation of European SMEs', 2010.
% BIS, 'Small Business Survey 2014: SME employers', 2015.
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A 2015 European Comngm®n assessment of the economic impact of selected barriers in four
business servicesectors confirmed significant economic impact regarding intensity of
competition, sector profitability and efficiency of resource allocéfion

Concerning the impact of gelatory barriers in business services on competition, the figure

below shows the share of companies newly establishing in a market (relative to all firms in a
mar ket, O6birth rated) for Member States with
barrier level&. It illustrates that Member States with more restrictive barrier levels have on
average a lower number of new service providers entering their markets in each of the four
sectors analysed.

As a result, competition is lower in these Memlif&tiates and market dynamics are
constrained. Indeed, Member States with more restrictive barrier levels have on average also a

| ower combined share of companies entering e
the four sectors analys&d

Figure 10- Average birth rates for high vs. low restrictive Member States
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Source: Eurostat, Commission assessment

" The assessment used econometric analysis to estimate the impact of the following barriers in the sectors of
architects, wil engineers, accountants: reserved activities, tariffs, restrictions on advertising, compulsory
chamber membership, restrictions on corporate form, insurance obligations, authorisation requirements and
performance of the Points of Single Contact.

% The graph compares the (simple) average of birth rates (average22@2) for the 10 most versus the 10

least restrictive Member States in each sector. Greece and Croatia are excluded from the analysis given no or low
data availability.

% The graph comparese (simple) average of churn rates (average -2004) for the 10 most versus the 10

least restrictive Member States in each sector. Greece and Croatia are excluded from the analysis given no or low
data availability. One outlier has been removed fromattadysis (Romania legal).
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Figure 11 - Average churn rates for high vs. low restrictive Member States

< High barrier
o
3

Low barrier 14,9%
g High barrier 14,9%
k=)
D Low barrier 17,3%
S High barrier
%
< Low barrier 17,1%
€ High barrier
8
S
< Low barrier 14,7%

0% 5% 10% 15% 20%

Source: EurostaCommission assessment

High market birth and churn rates are associated with high levels of overall competition (with
both domestic and foreign entrants) as more productive companies replace less productive
ones, increasing the overall competitivenesssg#aor.

A quantification of the relationship between barrier levels and birth rates can be assessed

through a regression analySisTo this end, an econometric model is created with birth rate as

a dependent variable and barrier level as an explanatoigblea Average firm sizen a

sector is used as a control variable to approximate the possible impact on birth rates caused by
the presence of additional possible entry barriers created by large incumbents. Two sets of

dummies (fixed effects for sectorsdafor countries) also enter the equation.

Table 2 - Results of regression analysis barrier levelks birth rates

Barrier level 50.658***
(0.003)

Average firm size £0.103
(0.395)

R 0.976

Adjusted R 0.966

F 91.1
(0.000)

SourceEurostat, Commission assessment

The results of this regression analysis confirm a negative and statistically sigfifiekatton
between barrier levels and birth rates. In other words, Member States can increase the number
of new service providers entering into their markets by reducing barrier levels.

" The regression analysis covers the four business services sectors analysed and 28 Member States. Average of
20102012 birth rates per Member State and sector were used.

" Weighted OLS regression (with the size of a sectoagheountry, in terms of employment, as a weight) with
two-dimensional fixed effects (country dummies and sector dummies, included but not reported in the table).
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On this basis, the potential impact of reducing barrier levels onraitgls can be estimated.
Two alternative 'reform' scenarios are considered:

1 A 'central scenario' in which barrier levels are assumed to be reducechieethgelevel
across all EU Member States in a given sector;

1 An 'ambitious scenario’ in which barrievels are assumed to be reduced to the average
of the 'top 5' EU Member States, where the top 5 represents the five countries with the
lowest barriers in a given sector.

The results of these two scenarios for each of the four business services sebteesl @mna
shown in the figure below. Under the central scenario relative births intensity could increase
by 2.7 % to 6.5 % (EU weighted average), depending on the sector concerned. Under the
ambitious scenario birth rates could increase by 10 % to 18.@% weighted average).

Figure 12 - Estimated relative impact of reduced barriers on births intensity
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Concerning the impact of regulatory barriers in business services on profitabditfyguine

below shows average profit rafédor Member States with more restrictive versus less
restrictive barrier levels. It shows that Member States with more restrictive barriers have on
average higher profit rates in each of the four business sepgcess analysed. This is also
indicative of the fact that consumers in those Member States are paying higher prices for
these services than consumers in Member States with lower barriers.

based on 102 observations. Tealues are in the parentheses. The barrier level is statistically significant (at
valuewell below1 %) and the model has a large explanatory power @igtuared ané-statistic).

2 This corresponds to the increase of the birth rate by between 0.24pefcentage point and 0.43 of a
percentage point. The impact in per cent is calculated as a relative increase in the birth rate.

3 The corresponding increase of the birth rate: between 0.88 percentage point and 1.41 percentage points.
4 Approximated by gpss operating surplus/turnover.

> The graph compares the (simple) average profit rates (average@02pfor the 10 most versus the 10 least
restrictive Member States in each sector. Some data is missing for the Czech Republic.
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Figure 13- Average profit rates for high vs. low restrictive Member States
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Source: Eurostat, Commission assessment

Combining the results of the above econometric analysis on the link between barrier levels
and birth rates with a recent Commission study quantifying the impact of birtroraprsfit

rates in the four sectors analy&§edhe relationship between barrier levels and profit rates can

be estimated. The underlying reasoning for this is that changes in barrier levels affect business
dynamics and, through it, the profit rates of $ketor.

Figure 14 - Link barrier levels and profit rates

Barrier : | Profit
indicator Birth rate

This twostep approach (illustrated in the graph above) allows us to estimate the potential
impact of reducing barrier levels on profit rates. For this, two alternatisgemedcenarios are

again considered, the central scenario and the ambitious scenario illustrated above. In the
central scenario, profitability in the sectors analysed could be reduced by 3.5 % t0’10.9 %
(EU weighted average) depending on the sector coaden a more ambitious scenario, they
could decrease by 13.7 % to 34.2°¢£U weighted average).

"6 Canton E., Ciriaci D.and Solera I., 'The Economic Impact of Professional Services Liberalis&iimahean

Economy, Economic Papers 52814.

" This corresponds to the decrease of the profit rate by between 1.6 percentage point and 3.0 percentage points.
The impact in per g is calculated as a relative decrease in the profit rate.

8 The corresponding decrease of the profit rate: between 6.1 percentage points and 6.2 percentage points.
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Figure 15 - Estimated relative impact of reduced barriers on profitability
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As regards the impact of regulatory barriers to business services on productivity, allocative
efficiency reflects the extent to which productive factors are allocated towards their most
efficient use (based on the market shares of more versus less predunis) and thereby
constitutes a key measurement of the productivity and competitiveness of a given economic
sector. The four sectors assessed are characterised by low and even negative levels of
allocative efficiency in most Member States.

Figure 16 - Relation allocative efficiency index and barrier levels
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The figure above shows the relationship between the allocative efficiency adexbarrier
level€®. This indicates that Member $ta with higher barrier levels have a less efficient flow

" This index is calculated on the basis of labour productivity and market shares statigitaring the extent to
which more productive firms have higher market shares. The potential increases are expressed in percentage
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of resources to their most productive use, which has a negative impact on overall productivity
in these sectors.

Combining the results of the econometric analysis on the link between barrieraleddisth

rates with the abovementioned recent Commission study also quantifying the impact of birth
rates on allocative efficiency in the four business services sectors analysed, we are able to
estimate the relationship between barrier levels and alkecefficiency. The underlying
reasoning for this is that changes in barrier levels affect business dynamics and, through it, the
allocative efficiency of the sector (see graph below).

Figure 17 - Link barrier levels and allocative efficiency
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This two-step approach allows estimation of the potential impact of reducing barrier levels on
allocative efficiency, again using the same two alternative 'reform' scenarios as above. In the
‘central scenario' the allocative efficiency indexhe sectors analysed could be increased by

2.0 to 3.7 percentage points (EU weighted average) depending on the sector concerned. In a
more ambitious scenario, they could increase by 7.7 to 12.4 percentage points.

Figure 18- Estimated impact of reduced barriers on allocative efficiency (percentage points)
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Source: Eurostat, Commission assessment
Conclusion

Conditions imposed on service providers to access the market in a number of key business
services sectors and the constrtsector vary significantly across Member States in terms

of restrictiveness. This makes it difficult and in some cases even impossible for companies, in
particular SMEs, to provide services in other Member States.

points given that in several cases this index has a negative value. For additional details on the Allocative
Efficiency index see European Commission, 'Product Market Review 2013: financing the real economy', 2013.

8 The graph shows average allocative efficiency (AE) indices for the accounting and legal sector and for those
Member States where this data is available. Theme @isaggregated data available on AE for the architect and
engineer sectors.
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Evidence shows that the EU construction sector is indeed characterised by very low levels of
integration across Member States both in terms of temporary-looodsr service provision

and secondary establishment. Removing barriers would increasebordss activities and
contribute to more competition in the construction market.

In addition, the analysis undertaken confirms that reducing barrier levels in the business
services sectors assessed would generate more intensive competition as a resulfiroisnore
entering the market. It would also lead to benefits for consumers in terms of lower prices as a
result of reduced profit rates. Finally, the analysis confirmed that lower barriers would lead to
more performant sectors characterised by a strongeatilte efficiency.

2.3.2. Modernising regulation of professions
Policy context

Regulated professions are professions, access to which or pursuit of which, is conditional
upon the possession of specific professional qualifications or for which the use of & specif
title is protected. As a consequencéarge number of professional activities are reserved for
professionals meeting these requirements so as to reduce the information asymmetry between
service providers and consumers and to protect the public frqoaliiied practitioners. The
exercise of economic activities can also be linked to other requiréfesutsh as mandatory
membership in professional organisations, insurance requirements, legal form and
shareholding requirements etc.

Differences in regulary approaches within one and the same profession or differences in
organising professions can be significant across Member States. They reflect the fact that
Member States are entitled to establish safeguards to protect certain overriding reasons of
public interest, in line with the cadaw of the Court of Justice of the European Union, and
diverging views as to whether such protection is necessary and how it is to be achieved.

While professional licensing may indeed remedy the inefficiencies deriggddsymmetric
information and provide incentives to invest in skills, it may also limit employment, increase
prices, and weaken competition. The tension between these two conflicting views has shaped
the debate on the desirability and proportionality gltation of professions. In times of high
unemployment, fiscal austerity, and economic recession, the impact of labour market
regulation on the creation of new jobs, wages, labour mobility, and economic performance is
of central importance for the policyedate in Europe. Indeed, given the first results of the
peer review of regul ation of p¥ dhe eflectsiob n's i n
reforms carried out by a number of Member States and the new market developments
reducing the information asymetry between professionals and consumers (which is the
fundamental justification for regulation of professions), there is scope for reviewing and
adapting regulation to the evolving market situation.

Over 5 000 professions are regulated across the iath, on average 186 regulated
professions per Member State. There are, however, important disparities between countries
(from 72 regulated professions in Lithuania to 409 in Hungary), as reported in the EU
Regulated Professions Databids@he health and stal services sector accounts for 42 % of

81 See point 3.2.1 of European Commission ‘Communication on Evaluating national regulations on access to
professions’, 2013.

%2 http://ec.europa.eu/growth/singtearket/services/fremovemeniprofessionals/transparenayutuat
recognition/index_en.htm

8 The statistics are based on the informatiwailable in the database in September 2015. It must be noted that
the definitions of most regulated professions are not harmonised at EU level and that the Member States define
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all regulated professions followed by business services (15 %), public services and education
(9 %), transport (8.5 %) and construction (6 %). The mutual evaluation exercise conducted on

the basis of the new Artiel59 of the Professional Qualifications Directfvim all Member

States between 2014 and 2015 highlighted that many professions which should be considered
as regulated were not notified as such.

The number of regulated professions is not in itself arcatdr of regulatory intensity. The

type of regulation determines how restrictive conditions are to access the professions, and it
can range from no regulation or title protection to reserving certain activities exclusively to (a
group of) professionals hdihg specific qualifications. Regulation by way of title protection
limits the use of the professional title to those holding the required qualifications but does not
prevent other professionals from exercising the activities without holding the titeeform

of regulation applies to 12 % of all regulated professions according to the EU Regulated
Professions Database. Regulation limiting access to certain activities to those holding specific
professional qualifications, referred to as reserved actiyvigethe most common form of
regulation across the EU (55 %). The stricter form of regulation which combines both
reserves of activities and title protection applies to 5 % of all regulated prof&3sions

According to a very recent survey representativethaf active population in the EP
contracted in 2014 by the Commission and carried out in April 2105 by TNS Opinion in the
28 Member States, at least 21 % of the labour force in the EU (50 million people) can be
considered as working in a regulated profeséi This is the first ever survey measuring the
prevalence of occupational regulation at European level using the same questionnaire and
methodology across all EU countries. The results show that at national level, the proportion of
people working in redated professions ranges from 15 % in Sweden and Denmark%o 33

in Germany.

The European Council has repeatedly stressed the importance of making progress on
enhancing the mutual recognition of professional qualifications, reducing the number of
regulatel professions and removing unjustified regulatory barriers. It has also called for on
Member States to '‘identify the remaining barriers to access to professions, assess the
cumul ative effect of al | r est andedcentlpunged | mp o s
Member States to present concrete follamvmeasures for structural refdfin

the way they notify professions into the Database. The numbers of profemsidr@ice not directly comparable
across the countries.

8 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recognition
of professional qualifications as recently amended by Directive 2013/55/EU.

8 Information atracted from the database of regulated professions
http://ec.europa.eu/internal_market/qualifications/regprof/index.cfm?action=homep&ige information was
submitted by Member States for 26 % of all regulated professions and another form of regaatiomplace in

2 % of the professions present in the database of regulated professions.

% TNS Opinion, Measuring the prevalence of occupational regulatiatthoc survey for the European
Commission', 2015 forthcoming.

87 Respondents were asked whether thegded to have a professional certification, a licence or to have taken an
exam in order to practice legally the profession. Those surveyed were either in employment or actively searching
for an employment.

8 Council Conclusions of March 2012, October 2013, March 2015.
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Figure 197 Share of regulated professions in total labour force, 2015

Source: TNS Opinion for the European Commission, '‘Measuringréwalence of occupational regulation’,
2015, forthcoming

Problem and impact

Studies consistently show that if regulation is not appropriately designed and implemented, it
may create market restrictions, limit consumer choice, raise prices and reducentter of
people being able to enter the mafkeRegulating professions can also have a negative
impact on the mobility of professionals between jobs as it prevents them from reacting
quickly to labour market opportunit®s

The first tangible results dhe mutual evaluation exercise confirmed the regulatory diversity
between the Member States and that regulatory approaches regarding the same or similar
professions often differ fundamentally (no regulation vs. very stringent regulation, e.g.
engineers, &irdressery).

For example in several Member States certain activities such as drawing plans or designing
projects are reserved to professionals holding a civil engineering professional qualffication

In others only the title is protect&dand in a thirdgroup of countries which do not regulate

the professions, exercise of the activity is possible without having to prove professional
qualifications but safeguards of general interest are laid down in rules concerning the
execution of the works or in consemprotection law¥. In the case of reserved activities,
these often vary in scope from one country to another which makes it complicated for
professionals to exercise their activity criissder or establish in another Member State.
When relocating to arlber Member State to provide services temporarily or to establish
permanently, professionals might be required to have their professional qualifications

8 Canton E., Ciriaci D., and Solera I., 'The Economic Impact of Professional Services LiberalBatimpgan
Economy, Economic Papers 52914 and Kleiner, 'Licensing Occupations: Ensuringly or Restricting
Competition?'Upjohn Institute Pres006.

% prantl and SpitDener, 'How does entry regulation influence entry toemiployment and occupational
mobility?', Economics of Transition2009.

°1 For details on certain professions discussed in depth during the mutual evaluation process in 2014 and 2015
please see sectoral repotttp://ec.europa.eu/growth/singtearket/services/fremovemert
professionals/transparenayutuatrecognition/index_en.htm

®2E.g. Austria, Poland, Portugal.

% E.g. Belgium, France, Germany, Ireland and the United Kingdom: this meeessao the profession is not
restricted, but providers need to hold the necessary qualification if they want to use the title.

% E.g. the Netherlands, Sweden.

34


http://ec.europa.eu/growth/single-market/services/free-movement-professionals/transparency-mutual-recognition/index_en.htm
http://ec.europa.eu/growth/single-market/services/free-movement-professionals/transparency-mutual-recognition/index_en.htm

recognised in the host Member State. The Professional Qualifications Directive provides a
comprehensivégal framework for such recognition of qualifications.

The evaluatiol? of the Professional Qualifications Directive carried out in 2011 provided
information on the difficulties of its daily application by professionals and competent
authorities. The finithgs of the evaluation were also echoed in the impact assessment on the
revision of the Directiv¥.

In the two questionnaires conducted by the Commission in 2014 on barriers to the Single
Market in services, where 293 answers were submitted by mostly Sivitbdems with the
recognition of professional qualifications were reported bys4df companie¥. Many found

the recognition procedures to be lengthy and cOstiyther difficulties reported stemmed
from the lack of an Elwide harmonised definition of retpted professions and of
educational training requirements. Companies also reported problems concerning the
recognition of qualifications in specific sectors (e.g. construction together with engineering,
IT, consultancy and legal services) and particalidfficulties encountered in decentralised
Member States where professional qualifications requirements can differ between regions.

The mutual evaluation process also brought to light that the justification and proportionality
of the national regulations@mnot always properly assess@édstification and proportionality
considerations differ for the same activity, with some Member States relying on the
functioning of the market and general legislation (such as consumer protection), while others
argue for gingent professional regulation. The observed differences in the ways countries
regulate the same or similar professions show that there is room for considering alternatives
beyond the crosborder context; evidence consistently shows that performancatiohal
markets is adversely affected by too stringent access requirements shifictesources to

less effective usé, limit consumer choice, raise prices and reduce the number of people being
able to enter the markét

The effects of recent reforms efyulation of professions

Improving access to professions, in particular through a more proportionate and transparent
regulatory environment in Member States, would facilitate the mobility of qualified
professionals in the Single Market and the ctomsler provision of professiohservices. As
confirmed by empirical studies, modernising the regulation of professions tends to have a
positive impact on employment, entrepreneurship, consumer choice and the affordability of
services.

% European Commission, 'Evaluation of the Professional Qualifications Directive’, 2011.

% European Commission, ‘Impact assessment accompanying document to the proposal for a directive of the
European Parliament and of the Council amending Directive 2005/36/EC on the recognition of professional
qualifications and Regulation on administrative coopanathrough the Internal Market Information System’,
SEC(2011) 1558.

% The Commission invited stakeholders to respond to an open online questionnaire on barriers to the Single
Market in services between July 2014 and January 2015. In total 293 responsesubraitted, 81 % of
responses coming from SMEs.

% The quarterly Your Europe Advice feedback reports demonstrate that there are some significant remaining
barriers, notably the high fees for the recognition procedures, regarding the national procedtlres on
recognition of professional qualifications which were not directly addressed by the latest revision of the
Professional Qualifications Directive in 2013.

% Canton E., Ciriaci D., and Solera I., 'The Economic Impact of Professional Services LibiersliSatopean
Economy, Economic Papers 52814.

10 European  Commission, 2014, http://ec.europa.eu/growth/sinefearket/services/fremovement
professionals/index_en.htm
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Building on empirical evidence and on the inforioatprovided by the EU Member States
during the process of mutual evaluation, the Commission will propose measures to improve
access to professions at EU and national level.

In 2014, the Commission launched a series of targeted studies to measure tmiccon
impact of reforms on regulated professions. These studies analysed reforms in Germany, the
UK, Greece and lItaly.

Reforms of the craft sector in Germany

Germany is one of the Member States in which a specific qualificaflersiel) was required

in order to engage in sefmployment for some craft professions. This requirement was
removed for 53 of 94 occupations in craftsmanship in an amendment to the German Trade
and Crafts Code in 2004. For the other 41 occupations the requirement was partly.reduced

Results tend to demonstrate that the reforms undertaken have led to a further opening of the
market®’. Following the reform of 2004, for those craft professions which were deregulated
there was a doubling in the number of new entrants in these professidra net increase in

the number of selémployed in the sector, while no evidence was found that exit rates were
affected significantly (they did increase, but less than entry rates). Importantly, more than five
years after the reform more selinploymet than before the reform is observable (see figure
below). These results are robust with respect to variations of the definition of the period
before and after the reform. The influence of other policies, such as subsidies for unemployed
people trying teset up a business, or the 2004 and 2007 EU enlargements, are accounted for.

Wl RostamAf schar D., O6Regul atory Eff @4 isGeorfan Graftemanashipe n d me n 't
Free University Berlin and German Institute for Economic Research (DIW Bealstudy commissioned by the
European Commission, 2015, http://ec.europa.eu/growth/singtearket/services/fresmovement

professionks/index_en.htm
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Figure 20 - Craftsmanship and entrepreneurship policies: total, unsubsidized (without SPP), and German
selfemployed craftsmanship in thousand$?
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Overall employment did not react much to the reform because most of the new businesses are
onepersonbusinesses founded partly by former employees. Thesgeasenbusinesses

may be expected to grow in the future. Another direct consequence of the larger number of
onepersonrbusinesses is that the share of businesses providing training recededekthe

study demonstrates that training activity was only reduced slightly due to the reform and
explains that the reasons for the decline in the number of apprentices in craftsmanship may in
particular be linked to an increasing number of people chgdsistudy at universities.

Reforms in Greece

In Greece, a major reform started in 2010 and lifted restrictions on entry and conduct
regulations in a large number of professions across several economic'$&eslts show

that the reform has led tov@r prices for consumers of services provided by real estate
agents, legal professions, in accounting and tax consulting services and
physiotherapist/physiotherapy centre senfitesigure 21 shows that the prices of services

did adjust to the recessionytbthere was a variation on the speed and level of adjustment
according to the regulation regime, with prices in the regulated professions appearing to have
been more flexible. The study concludes that this could have been because in these

192 geltEmployed Craftsmen: total number of seifiployed craft businesses. German -Geffployed
Craftsmen: total number of sadfnployed craft businesses having indicated German citizenshigré&8&men

without SPP: selemployed who indiate not having received public payments (SSP).

193 The professions analysed in the study were chosen according to the data availability and the date where the
law entered into force, i.e.. lawyelmv firms, notariesotary firms, auditorghartered accountss,
accountantgax consultants, dentistiental practices, physiotherapigisysiotherapy centres, taxi driveesis,

shipping agents, tourist guides, chartered valuers and real estate agents.

104 Athanassiou E., Kanellopoulos N., Karagiannis R.,KotsiAThe effects of | iberalis
requi r e men tCentre far PléniegeandeE6onomic Research (KERPEhens, a study commissioned

by the European Commission, 2015ttp://ec.europa.eu/growth/singtearket/services/fremnovement
professionals/index_en.htm
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professions ther were greater margins for price reductions as initial prices were usually
higher.

Figure 2171 Evolution of consumer price index for the services and the regulated and not regulated
professions, 2009Q014Q2
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requirements in Greeceb6, 2015, ELSTAT, aut!lt

Empirical data indicate significant positive employment effects for the professions of notaries,
audtors, tourist guides and chartered valuers. With respect to service quality, there are some
indications of possible positive effects of the reforms in the legal and accounting services, taxi
services, charter valuer services and real estate servicese badk of tourist guides, no
evidence of a change in service quality as a result of the reforms could be empirically
demonstrated.

Reforms of nursery school profession in the United Kingdom

The UK case stud{’ looked at the economic impact of the introdoictof licensing in the

case of nursery school workers (The Childcare Act 2006) and security occupations (Private
Security Act 2001). In the case of nursery school workers the study found that, in line with
the economic theory, introducing licensing (resimg access to this profession) resulted in a
significant negative impact on employment but also brought a significant positive impact on
skill levels and an overall significant positive impact on quality. In the case of regulation of
security workers, asults show a significant positive effect on wages and quality but no
significant impact on employment or skills. Given that for security guards increased quality
was achieved through requiring a clean criminal record the authors suggest that depending on

Koumenta M., Amy Humphris A.,d6The Effects of Occu
Quality: A Case Study of QuUesro Ma@ cUoiversity tof lbondpra study t h e U
commissioned by the European mdmission, 2015,http://ec.europa.eu/growth/singhearket/services/free
movemenprofessionals/index_en.htm
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the profession, a high level of quality can be ensured by regulation of other aspects than
gualifications.

Reforms of pharmacist profession in Italy

The case study on Itdf finds some impact of the 2006 reform on the market for
pharmacists with new entrants in OTC (ct#aecounter) market, increasing demand for
pharmacists leading to higher earnings of young pharmacists and higher overall employment.

Evidence on effects offorms discussed with stakeholders

Some of these results were presented and discussed at two seminars organised by the
Commission in 2014 in the framework of the Single Market F&tUrithe objective of the
events was also to consult stakeholders on tinteiah evaluation of regulated professions and

to exchange experience between Member States on the liberalisation reforms ongoing and
completed. Discussiorntsuched amongst others on economic aspects of the 2003/04 reform
in Germany where evidence shows ttithe reform encouraged new entries in those
professions where entry requirements were relaxed whilst exit rates remained about constant.
Views from other EU countries were also presented, amongst others from tax advisors in the
Netherlands, a professiomigh is not regulated and has not seen a decline in quality of the
services provided, from the UK government which deregulated legal services, from the Polish
government which is currently implementing the last phase of an ambitious reform of
regulated prtessions, the broader effects of which remain to be assessed but effects on
employment can already be s&&r(legal services: access to bar relaxed, the number of
lawyers and solicitors doubled between 2010 and 2014) and from the French government
which hasecently initiated reforms of a number of professions. The importance of the mutual
evaluation as one of the priorities in the area of the Single Market to contribute to increase
employment, especially of young people, was emphasised and Poland was asedéthe
examples for other Member States to show that reforms can effectively be pursued and that
they already show positive effects on employment.

2.4. Addressing restrictions in the retail sector
Policy context

Retail and wholesale services, also knasgndistributive trades, represent 9.6 % of the EU's
value added and accounted for 13.1 % of the EU's total employment in 2012. The sector is
particularly important for youth employment with 13.7 % of employees in th24lage

range. More than 6 million cgpanies, i.e. 29 % of all EU undertakings are active in this
sector. In 2011, the retail sector altfie

- Employed 18.6 million people (8.3 % of the EU workfortehore than the construction
sector and three times as many as financial services or infomaatth communication
activities;

- Generated EUR 2.592 billion of turnover (10.9 % of the total for thefinancial
business economy);

Ypagliero M., O6Themsfiébs adfi si @ge m eUniueksityofdaringnd of e s s i
Carlo Alberto College a study contracted by the European Commission, 2015,
http://ec.europa.eu/growth/singhearket/services/fremovemeriprofessionals/index_en.htm

197 http://ec.europa.eulinternal_market/forum/2014/events/professiomdifications/index_en.htm

K| einer M., O6Refor mi gl iOxucpigerIchool ofPubliclAffarse Wniversitygof
Minnesota, Discussion Paper 2004, Hamilton Project, 2015 January.
Yyniversity of Oxford, 6Retail &Wholesale: Key sector :
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- Generated EUR 453 billion of value added (4.3 % of total EU value added);
- Accounted for 3.6 million businesses.

European retailers are also leading international players: five of the top ten global retailers are
from the EU. In addition, the retail sector is strongly integrated into the EU economy and has
strong links with other economic sectors.

Retail therefore &s an essential role to play in stimulating growth and job creation in the
European economy. The efficiency in this sector has implications for competitiveness,
innovation and price trends. The European Council pointed out the existence of barriers to the
functioning of the retail sector by recommending that some Member States improve the
functioning of the retail sector during the 2015 European Semester exercise.

Problem and impact

The continued low integration of the retail sector in the Single Markettege@mportant
economic costs and leaves untapped economic potential. Several economic indicators show
that there is significant scope for improving the functioning of the European retail sector:

A High prices for retail services cause unnecessarily higts dos consumers and
businesses. An analysis of prices in retail outlets across product categories in thirteen
Member States has shown that the concentration of retail at the regional level is linked
to higher levels of prices for the consumers, aftemtaknto account the impact of
other structural and economic factors that affect pri@eslark-ups have increased in
six Member States between 1996 and 2818vhich may indicate lower competitive
pressure allowing firms to sell at higher prices;

A Innovationin products offered to the final consumer has decreased and this evolution
is only partly explained by the economic environment prevailing in many Member
States since 2008. Structural elements (such as types and sizes of shops, and
competition in wholesaland retail) appear to contribute significantly to the evolution
of innovation and product choice. In particular the opening of new shops is a
significant driver- and one of the few positive drivers together with the size of shops
of the introduction ofnnovative products. The situation is similar for product choice.
The opening of new shops has a positive influence on the range of products offered,
whether they are innovative or not. It is also linked to a greater variety in the size of
products offerd to consumers?

A Low levels of labour productivity, coupled with negative productivity growth, harm
competitiveness, growth and employment in the sedtwom 2010 to 2012,
productivity growth in the sector was flat in the EU, compared to a growth of 819 %
the US™ A number of studi¢d* show that the difference in retail productivity

119 See European Central Bank EconoBizi | | et in | ssuel/ 2015 (page37 et ss
Ar ead av httpst//avibi eeb.ewmopa.eu/pub/pdf/ecbu/eb201501.erBpdf also European Central Bank
Working papes er i e s , NA1744] December 2014, O6Retail mar ket s

https://www.ech.europa.eu/pub/pdf/scpwps/ecbwpl744.en.pdf

M ThumThysen A. and Canton.E'Estimation of service sector maups determined by structural reform
indicators',European Economy Economic Papers 52015. Markups in retail have increased between 1996
and 2013 in the Czech Republic, Estonia, Hungary, Ireland, Luxembourg aadti§lov

112 See'The economic impact of modern retail on choice and innovation in the EU food pebi@hed by the
Commission in October 2014itp://ec.europa.eu/competition/gigations/KD0214955ENN. pdf

113 Bureau of Labor Statistics, US Department of Labor, 'Productivity and costs by industry: mining, wholesale
trade, retail trade and food services and drinking places industries’, 2013; EUROSTAT data, 2012.
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growth between Europe and the US can be explained by less restrictive entry
regulations, bigger investments in ICT and innovation and the creation of new retail
formats in tke US. These force incumbents to become more productive and trigger a
dynamic where less productive firms are replaced with more productive ones. The
productivity gap is also evident when comparing the EU retail sector with other
sectors of the European exmmy. For example, at 119 %, the retail sector's wage
adjusted labour productivity is significantly lower than the one of manufacturing
(144 %)™ Furthermore, wagadjusted labour productivity in retail has decreased
from 126% to 119 % between 2010 and12.

Stepping up reforms to reduce regulatory barriers in the retail sector would have a number of
positive effects. Increased competitive pressures following a reduction in barriers would lead
to the entry and survival of more efficient and innovativegir Consumers could enjoy lower
prices, more variety, innovation and higher quality. This would also have positive\sgill
effects in other sectors of the European economy.

Recent analyses confirm that restrictive regulation is hampering competitibe gector®
Retailers face persisting barriers to market entry created by certain retail establishment
conditions such as burdensome and complex authorisation processes or specific restrictive
requirements linked to the size and location of shops, asawbly operational restrictions.

The improvement of conditions for establishment could help to strengthen competition in the
retail sector and could have a positive impact on consumer choice and innd¥ation

Retail establishment

Selecting the rightocation for retail development and the timely start of operations are
decisive for business success. As indicated in the European Retail Action Plan {ERA®)
execution depends not only on the availability of suitable real estate but also on thecexiste

of commercial and spatial planning rules and procedures that do not inappropriately hamper
competition.

The peer review on retail establishment launched in 2014, the information received from
stakeholders as well as a supporting legal study alloned€dmmission to identify barriers
that retailers face when intending to open retail stores.

The rules governing retail establishment vary considerably across the EU, not only at national
level but also at regional and even local level. Regulatory scheamefocus on a specific

retail authorisation or can be found in 'planning authorisations' and in the drafting of planning
documents. These systems can also coexist. While Member States have the power to decide
on the system which suits their needs bettet an the appropriate level of decision, their
regulatory framework should respect EU law.

114 Maican F. and Orth M'A Dynamic Analysis of Entry Regulations and Productivity in Retail Trade', 2012;

van Ark B., O6Mahony M. and Ti mmer M. P. "The Produc
causes', 2008.

15 Eyrostat, 'Structural Business Statistics', 2012.

16 Holland van Giizen Advocaten, 'Legal study on retail establishment through the 28 Member States:
Restrictions and freedom of establishment’, forthcoming.

6The economic impact of modern retail EYoBamioilgoi ce an
Econometrics Ltd., Arcadia Internation&014.

118 European Commission, '‘Communication on setting up a European Retail Action Plan’, COM(2013) 36 of 31
January 2013.
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Public policy objectives such as environment protection, consumer protection and town and
country planning are often put forward by Member States as reasons fiothesthigh level

of restrictions imposed on retail establishment. When restrictions to the freedom of
establishment are justified on the ground of such public policy objectives, they must
nevertheless be appropriate and proportionate to these objeElovesver, the public policy
objectives pursued are not always clearly expressed and the appropriateness and the
proportionality of the relevant regulatory framework are often not assessed.

Member States impose requirements relating to the size of retitsoar to their location

which may result in market entry barriers for certain store formats or business models. For
example, some Member States impose a ban or special conditions on the establishment of
certain stores depending on their size or interholeation.

Furthermore, retail establishment procedures are often excessively burdensome. Retailers
applying for retail establishment often need to provide impact assessments (relating to traffic
or employment, or specific retail impact assessments),ppdy afor a large number of
permits/authorisations (planning permit, building permit, environmental permit and in some
cases, a specific retail authorisation) or to contact several public entities. Economic data is
often required from retailers as part bist process. The appropriateness of the data compared

to the objectives pursued and the use of such data in practice are not always clear.
Authorisation procedures may take years to go through, which can mean that the planned
establishment is no longer emmically viable. The Commission attempted to measure the
level of restrictiveness of retail establishment regulatidrisy analysing the number of
permits required, the number of entities to be contacted and the number of market studies and
impact assessmes requested. During this analysis the Commission also checked for the
existence of regulations specific to the location, for requirements to provide economic data
and for specific requirements linked to the size of a foreseen establishment. The fdpires b
show which barriers occur most often across Member $tates

Figure 22 - Number of countries requiring certain permits'**

All in one process 13

Special retail autorisation [ EENEEN ©

Environmental permit 16

Building permit 13

Planning permit 10
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o

Source: Commission's analysis based on information from the legal study on retail establishmeh2PHVG)

119 Methodology of the retail restrictiveness assessment:
http://ec.europa.eu/DocsRoom/documents/13326/attachments/1/translations/en/renditions/native

120Based on the regulatory situation in Member States in 2014.

21 Some Member States require that permits are applied for separately, others have introduced integrated permits
(a so called "atin-one process") which can cover all permit requirements or only some of them (e.g. building
permit may be incorporated in alh-an-one process).
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Figure 23 - Number of countries where certain impact assessments are required
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Source: Commission's analysis based on information from the legal study on retail establishmeh28HVG)

Figure 24 - Number of countries with other requirements
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Source: Commission's analysis based on information from the legal study on retail establishmeb24HVG)

The level of restrictiveness of requirements linked to the size and location of retail outlets
varies between Membetaes. In the least strict Member State, retailers are required to apply
for an authorisation for the establishment of retail outlets above 2000 m2. For retail outlets
below this threshold, retailers are required to notify the opening of the outlet. motste
restrictive Member State, the establishment of retail outlets above 1000 m? is banned, with a
possible derogation for outlets between 1000 and 3500 m2 and a total ban for those above
3500 m2. For shops below 1000 m? retailers need to apply for laorization.

Operational restrictions

In addition to establishment restrictions, retail businesses face restrictive regulations which

may have a negative impact on their daily operations. Such regulations sometimes become a
significant burden for companieaffecting their efficiency, productivity and the quality and

price of services provided to consumers. Excessively restrictive and complex regulations can

122 Holland van Giizen Advocaten, 'Legal study on retail establishment through the 28 Member States:
Restrictions and freedom of establishment’, forthcoming.

123 bid.

124 bid.
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also make market entry more burdensome. Because they often differ between markets they
create obstaek to cros$order ecommerce sales.

Since 1998 the OECD has regularly assessed the restrictiveness of regulations governing the
operation of retail companies and outlets such as shop opening hours, sales of certain products
under state monopoly, as we#l ailles on promotions and discounts.

The Commission has already carried out an analysis of the requirements for retail
establishment to assess the level of regulatory restrictiveness per Memb&r Statethe
economic impact of such restrictions on therket structure and market dynamics in the
retail sector. It will also analyse the operational restrictions that have significant effects on the
competitiveness of the retail sector or on cilessler trade and investment.

Impact on competition

Impacts on competition are measured by linking the restrictiveness of retail establishment to
market concentration, and the birth rate and churn rate of retail companies. Results indicate
that in countries with higher establishment restrictions, less e&il companies enter the
market. In countries where more permits are required, the growth of concentration indices
(CR5 and Herfindahl) is higher. Concentration also seems to be higher in countries with
regulations concerning the location of retail owstleind the potential involvement of
competitors. In addition, prices tend to be higher in countries which are more restrictive and
have a more concentrated retail market.

Figure 25- Correlations between the level of restrictivenessf retail establishment and churn rates of
retail companies
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Source: Eurostat 2012, Commission analysis

125 The level of restrictiveness is presented on a scale fron6Puiere a higher value corresponds to stricter
regulations.
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Figure 26 - Correlations between the level of restrictiveness of retail establishment and birth rates of retail
companies
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Source: Eurostat 2012, Commission analysis

The links revealed by the correlation analysis are confirmed by the results of a regression
analysis. As indicated in the tables below, there appears to be a statistically significant
positive impact of the levadf establishment restrictions on the price level index as well as a
negative impact on companies' birth rate and churn rate.

Table 3 - Impact of the level of retail establishment restrictions on various indexes

Price level index Birth rate Churn rate
Level of retail establishment restriction 15.49%** -0.0141* -0.0228**
(3.156) (0.00631) (0.00991)
Constant 54.54%** 0.128*** 0.246***
(8.241) (0.0163) (0.0260)
Observations 28 26 25
Rsquared 0.481 0.171 0.187

Standard errors in parentheses
*** n<0.01, ** p<0.05, * p<0.1

Source: Eurostat 2012 (2013 for price level index), Commission analysis

Several aspects of the establishment process, such as the number of permits required in the
authorisatiomprocedurestegulations specific to the location of a retail outlet and regulations
leaving room for potential involvement of competitors show a positive correlation with
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market concentration measured by the Herfindahl index. This is confirmed by the oésul
the regression analysis.

Table 47 Impact of aspects of the retail establishment process on market concentration

Concentration
(HHI index)
Number of permits 0.156*
(0.0830)
Constant -0.0242
(0.187)
Observations 25
Rsquared 0.133
Standard errors in parentheses
*** n0<0.01, ** p<0.05, * p<0.1
Regulations on outlet location 0.00319*
(0.00161)
Constant 0.0284***
(0.00668)
Observations 25
Rsquared 0.146
Standard errors iparentheses
*** n<0.01, ** p<0.05, * p<0.1
Involvement of competitors 0.00363*
(0.00204)
Constant 0.0333***
(0.00547)
Observations 25
Rsquared 0.121
Standard errors in parentheses
*** n<0.01, ** p<0.05, * p<0.1

Source:Euromonitor 2014, Commission analysis

A recent Commission stuf shows that less strict regulation of the retail sector, measured
by the OECD's Product Market Regulation (PMR) ifdefosters competition and hence
reduces firms' markips. Markups, i.e. the difference between the cost and the selling price
of a good or service, are an important determinant of the producer and consumer surplus.
Lower markups increase purchasing power tonsumers and downstream users and are
generally seen as welfare enhancing.

126 ThumThysen A. and Canton E., 'Estimation of service sector -mpskdetermined by structural reform
indicators' European Economy Economic Papers 5A715.
127 hitp://www.oecd.org/eco/growth/indicatorsofproductmarketregulationhomepage.htm#indicators
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Schiantarelfi”® argues that a reduction in mauks may lead to less productive firms exiting

the market, and thereby lead to a reallocation of resources to more products/@riiinto
further increases in growth.

A positive effect of the PMR indicators on masgs indicates that an increase in the
strictness of product market regulations increases -magk Conversely a loosening of
product market regulations would reduce rmaps. The table below shows that the retail
sector displays a positive effect.

Table 571 Effect of OECD PMR indicator on mark-ups in different sectors

ey ey 3 C) ©) (©)

VARIABLES retail conmunication energy profservices airlines rail&road
X*PMR 0.0461*** 0.0116 0.0306%** 0.0511%** 0.0171 0.0134*

(0.00500) (0.00731) (0.00702) (0.00684) (0.0139) (0.00769)
X*output growth 0.155%%* -0.0472 -0.0615 -0.145 -0.165% ** 0.135% %

(0.0477) (0.0436) (0.0390) (0.100) (0.0247) (0.0206)

Observations 252 241 240 240 241 232
Number of groups 25 24 24 23 24 23

Robust standard errors in parentheses
FEE <0.01, ** p<0.05, * p<0.1

Source: European Commission

The following table shows that in the retail sectehen controlling for all PMR sub
indicators, the strongest indicator seems to be regulations in registration and licensing. This
indicator is based on whether licenses and registrations are needed for commercial activity
and outlet siting. Tightening region in this area corresponds to a significant increase in
mark-ups in retail.

128 gchiantarelli, F. 'Product market regulation and macroeconomic performance: A mviasscountry
evidence'Boston College Working Papers in Economics No, 8288.
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Table 61 Effect of various OECD PMR subindicators on mark-ups

communication airlines  rail&road  energy profservices retail
entry regulations -0.00110 0.00627 0.00459 0.00589 0.043]%%*
(0.00635) (0.00615)  (0.00493)  (0.00367) (0.00714)
public ownership -0.00264 0.00986 0.0220%**
(0.00640) (0.009606) (0.008006)
market structure 0.0154% %% 0.00727
(0.00557) (0.00620)
vertical integration -0.00980
(0.00612)
conduct regulations -0.00391
(0.0129)
registration and licensing 0.0214% %=
(0.00742)
special regulation large outlets -0.00613
(0.0105)
shop opening hours -0.00385
(0.00766)
protection of existing firms 0.00205
(0.00616)
price controls 0.0178
0.0111)
promotions and discounts 0.0126
(0.0110)
Observations 241 239 232 180 240 201
Number of countries 24 24 23 23 23 20

Robust standard errors in parentheses
FEE p<0.01, ¥*F p<0.05, * p<0.1
Source: European Commission

Impact on consumer accessibility and choice

Consumers benefit from improved competition through lower prices, greater choice of
retailers and better access to retail outlets. Both the correlation (an example in the following
graph) as well as the econometric analysis show that retail establishesémnttiveness

impacts negatively on changes in the number of outlets and selling space for most store
formats (such as supermarkets, hypermarkets and convenience stores). As a result, less shops
(and smaller shops) are opened in more restrictive countriesh can be indirectly linked to

the accessibility and choice of retailers, as well as price levels.
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Figure 27 - Correlation between the level of restrictiveness of retail establishment and growth in the
number of supermarketoutlets
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Source: Euromonitor 2014, Commission analysis

Here as well, the regression analysis showed that the observed links were statistically
significant. As indicated in the tables below, there appears to be a statistically significant
negative impactf the level of establishment restrictions on the growth of the selling space of
convenience stores, n@mnocery stores and supermarkets, as well as on the growth of the
number of outlets of convenience stores, hypermarkets and supermarkets.

However, posite links were found between the level of establishment restrictions and the
development of discount stores. It has to be noted that the discount sector has been growing
dynamically over the past years, benefitting from consumers' increasing orientatardso

lower prices. The results may also reflect the fact that discounters display a certain flexibility
in terms of location compared to other similar store formats. They become profitable on a
smaller surface than supermarkétsnd can serve both as nieiipurhood stores and outskirt
outlets, thus replacing both supermarkets and convenience stores on the map of the retall
market. The number of discount outlets and their selling space per capita are higher in
countries with stricter requirements for eninked to size thresholds.

129 As they do not sell a full range of products.
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Table 7 - Impact of retail establishment restrictions on the growth of selling space

Growth of selling space in:

Convenience Discount Non-grocery
stores stores stores Supermarkets

Level ofretail establishment restrictions  -0.0895** 1.55e05** -0.0381* -0.0612***

(0.0328) (6.38e06) (0.0192) (0.0182)
Constant 0.279%** 1.25e05 0.0569 0.225***

(0.0816) (1.57e05) (0.0471) (0.0447)
Observations 24 25 25 25
Rsquared 0.253 0.204 0.146 0.330

Standard errors in parentheses
*** p<0.01, ** p<0.05, * p<0.1

Source: Euromonitor 2014, Commission analysis

Table 8 - Impact of retail establishment restrictions on the growth of the number of outlets

Growth of the number of outlets of:

Convenience Discount
stores stores Hypermarkets Supermarkets

Level of retail establishment restriction -0.0808* 2.42e05** -0.0831* -0.0685***

(0.0424) (1.00e05) (0.0409) (0.0211)
Constant 0.247** 1.25e05 0.373*** 0.232***

(0.106) (2.46€05) (0.101) (0.0520)
Observations 24 25 25 25
Rsquared 0.142 0.203 0.152 0.314

Standard errors in parentheses
*** n<0.01, ** p<0.05, * p<0.1

Source: Euromonitor 2014, Commission analysis

A further analysis of possible scenarios revealed that if certain restrictions were removed and
others limited to a minimum level, this could help to increase of the number of outlets and the

selling area for most store formats, in particular in countri¢ls thie highest restrictions. It

would also have a positive impact on churn rates, and could therefore increase competition in

the sector.

Results of the regression analyses indicate that, in general, restrictive regulation on

establishment may hamper thevdlopment of supermarkets, hypermarkets-gracery and

convenience stores, in terms of the growth of their selling space and the number of outlets. In
countries with stricter establishment rules, the number of retail companies entering the market
also gpears to be lower and the level of concentration of the retail sector higher. Competition
may therefore also be lower. In these countries, price level indices for many product

categories are also higher, as well as the sales value of existing shopstdor s@re

formats.
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2.5. Preventing discrimination of consumers and entrepreneurs

Policy context

Consumers are in theory well equipped to reach out for the best offers available in the Single
Market. They can travel, buy products and services online ancredié cards across borders.
However, too often botltonsumers and firms are still discriminated as regards access to
services/goods as well as in terms of prices and sales conditions based on their country of
residence or nationalityDiscrimination undenines the trust of consumers and increases
reluctance to engage in crdssrder trade, thus reducing the opportunities created by the
Single Market to consumers and businesses.

These situations are addressed by the Article 20 (2) of the Services Dinetiiste prohibits
discrimination against service recipients on the basis of their nationality or country of
residence. The purpose of this provision is to help service recipients, who can be either
consumers or entrepreneurs, to access offers available anarkets of other Member States

and make the most of the Single Market.

To put such higHevel principles in practice and tackle territorial restrictions and
geographically based discrimination, particularly in the digital domain, the Commission has
already launched a sector enquiry regarding anticompetitive restrictionsoimraerce and

has announced its Digital Single Market Strategy a legislative action to address unjustified
geoblocking™®,

Discrimination based on nationality and place of residence has already been effectively
eliminated in the transport secttr Passegers of different modes of transport (air, maritime,

bus and coach) can purchase travel tickets without any discrimination based on their
nationality or place of residence or on the place of establishment of carriers or ticket vendors.
The situation in otlr sectors is, however, not as encouraging, even in cases in which
customers of different nationalities and residences receive the same service/good in the same
location.

On 24 September 2015, the Commission launched a public consultation allowing staksehol

to present their views on how best to tackle geographically based restrictions imposed by
traders to final consumers and firffs The results from this public consultation will
complement the analysis contained in this Staff Working Document.

Problem and impact

Consumers and firms are often discriminated against in two different ways based on their
country of residence or nationality: (1) outright refusals to sell (consumers cannot access the
service/product at all); and (2) application of differentc@si or other sales and aftales
conditions. When shopping online, consumers may also experienddog&mng, i.e. being
blocked upfront from accessing a specific webpage or content on a weblpagme cases,
customers are able to access the webpagarke then not allowed to purchase the product or
service based on their place of residence. Outside copyright issues, these practices may

%0 The Digital Single Market Strategy already announced that such action could include targeted change to the
e-Commerce famework and the framework set out by Article 20 of the Services Directive.

131 Article 23(2) of Regulation 1008/2008/EC (Air transport), Article 4(2) of Regulation 1177/2010/EU (sea and
inland waterways), Article 4(2) of Regulation 181/2011 (bus and coacsptort).

132 European Commission, Open consultation onlgjeoking and other geographicalyased restrictions when
shopping and accessing information in the Btths://ec.europa.esiisurvey/runner/geoblocksurvey2015/
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concern the purchase of both digital goods/services (downloads, apps) and tangible goods that
involve physical deliery.

The European Consumer Organisation BEUC reported in*20tt&t there are important
barriers to a genuine Single Market for consumers in financial services, since restrictions
linked to residence prevent consumers from opening a bank account, gettioggage or
buying an insurance policy in another country than the one in which they reside, thus
preventing them from enjoying the opportunities of cheaper loans, higher interest rates or
lower premiums available in other Member States.

Discriminationoften takes place when customers of different nationalities or residences book
services or products in the same location. Examples include car rentalppioka certain
location on a certain date for a particular duration with the same car and opthsgnaent

park entrance on a particular date, hotel room booked on a particular date and for a particular
duration, museums, mobile phone subscription, electricity bill, andypatf a product in a

store in a particular city after having purchased it ranliFor example, in 2013 the
Commission services commissioned a vgelaping study covering car rental companies that
found large price differences (up to 470 euros) for consumers based on their country of
residenc®*. Similarly, a webscraping study comns#oned by the Commission services in

July 2015 discovered that the prices of the entry tickets to Disneyland Paris viéreidler

for the UK residents compared to other European customers. Moreover, Disneyland Paris
offered certain deals only to Belgiamd French residents. After a public reaction by the
Commission, the discount tickets for the Belgian and French customers were removed, but the
differences in the ticket prices remained. In such cases, different treatment on the basis of
nationality or reidence is a particular source of frustration and dissatisfaction for customers,
whether consumers or companies, who legitimately expect equal treatment.

Justifications given for discrimination

Companies use a wide range of justifications for treatinguwoers differently based on their
country of residence, as observed in a 2009 Commission study on business pticHoes.
example, the following reasons have been given by companies to justify price differences
based on the consumers place of resideregilatory environment (e.g. compliance costs,
fragmentation of consumer or environmental legislation, regulatory uncertainty, etc.),
different marketing costs in different Member States (e.g. online ads and costs for translating
brochures); corporate strure (e.g. franchisees having their own pricing policy); exchange
rate fluctuations; need for a bank account in the country where the company is established,
taxation and credit card processing fees; operational drivers (e.g. costs sucbgastnaion

of cars or verification of foreign driving licenses in the car rental sector); competition; market
growth, risks related to stricter consumer protection laws; seasonality (e.g. different holiday
periods) and simply the fact that the cost for differentises varies between the Member

133 etter to the European Commission, 23 April 2015.

138 In this particular case, the price was EUR 581.15 for the customers whose country of residence was
Romania, Slovenia or Poland and up to EUR 887.84 for the constiraersother countries, with the UK
consumers having the highest price. The average standard deviation in prices for the 29rgP@ptams for
different countries of residence was EUR 12.90 and the average price range (difference between thachighest a
lowest price) for a given caption EUR 24.12. The car rental company set different prices based on asking
consumers explicitly to state their country of residence.

135 European Commission, 'Study on business practices applying different conditiones$ &ased on the
nationality or the place of residence of service recipiéntmplementation of Directive 2006/123/EC on
Services in the Internal Market', 2009. The study covered car rental, digital downloads, online sales of electronic
goods and tourism.
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States. These justifications have been given by companies operating in different fields
including car rental, leisure parks and rental of summer accommodations and were confirmed
in recent interviews with the European Consui@entres and Your Europe Advice.

Different treatment of consumers based on residence or nationality should not be allowed
unless justified in a convincing and verifiable way. One of the main reasons why the non
discrimination principle is not effectivelgnforced on the ground is that the Article 20 of the
Services Directive provides a list of justifications that is potentially too broad. In addition, the
effectiveness of the current legal framework is hampered by the lack of means of redress and
proper eforcement across all Member States.

Consumers' behaviour on the market is greatly influenced by their perception of fairness
regarding market conditions and prit&sin the Single Market, this sensitivity is amplified

by the fact that the prices chargedone Member State are often used as 'reference prices' by
consumers in other Member States.

Complaints

The European Consumer Centres (ECCs) analysed all complaints related to discrimination
cases in the field of services received in the period of -2010. As this research was limited

to the Services Directive, it generally excludes telecoms and transport cases. Most frequent
are cases related to the distribution of goods and services (including downloads), which make
up 73% of the caséoad. Services inthe field of tourism and leisure (including
accommodation and food) amount to @0of the cases. The results also show that
discrimination is much more often based on residenc&«(4B cases) than on nationality
(25% of cases). The highest number of pbamts relates to the refusal to deliver, which
concerns about two thirds of all reported cases. Significant differences in prices come second
with slightly more than 306. FurthermoreECCs analysed all complaints received in 2014
regarding discriminatio cases in the field of services covered by the Services Directive.
Complaints regarding recreation and culture services amount t%%@60f all cases. The

main causes of complaints are refusal to sell ordaivery (43%) and differences in prices

(14 %. One out of four complaints is related to purchases made by consumers on the
premises of the provider. The Commission also received complaints through Your Europe
Advice. Since 2008, 5% of all such complaints concerned offline transaction$/3thline

ones and 1% both. 3% concerned transport services (including car hirefsoléoncerned

retail of tangible goods and 22 tourism services. 3% were linked to nationality and 69

were linked to residence. 9% resulted in a price difference, and%5n an outright refusal

to sell.

These findings are broadly in line with the results of the 2013 Eurobarometer'&{jmyjch
enquired about discrimination of customers when shopping online based on where they live,
with 12% of total respondents and 22 of those being active online shoppers confirming
this.

Regulatory responses so far

1% Kahneman, D. et al., 'Fairness and the Assumptions of Econofitieslournal of Businesfol. 59 (4), 1986

or Kahneman, D. et al., 'Fairness as a Constraint on Profit Seeking: Entitlements in the Warkatan
Economic Reviewol. 74 (4), 1986. Otéar relevant research includes Anderson, E. T. and Simester, D. |., 'Does
Demand Fall When Customers Perceive That Prices Are Unfair? The Case of Premium Pricing for Large Sizes',
Marketing Scienc®ol. 27 (3), 2008.

137 European CommissiorSpecialEurobarometer 398", 23 September 2013.
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The current EU competition law framewdtkcan deal with theoncerns related to cross
border trade that are based on agreemieeitween companies. Contractual restrictions that
ban retailers from serving consumers from another Member State in response to unsolicited
orders in competition law terminology are traditionally referred to as 'passive sales
restrictions'. Thus, according the EU competition law, retailers/licence holders should be
free to sell 'passively' over the internet to consumers outside their Member State. Where a
restriction is, in contrast, due to unilateral action by {dominant) companies, or the result

of regulatory barriers, then competition law does not provide recourse. -Camraerce

sector inquirythat started in May 2015 aims at identifying potential competitiomcerns
hampering crosborder ecommerce. It complements the legislative actions planned to
remove obstacles to crebsrder trade.

Addressing discrimination based on consumers' place of residence and nationality will have
positive impacts on transpargncwhich can be a powerful tool to drive changes in a
marketplace, given the importance of companies' reputation. In particular, by prohibiting
unjustified geeblocking practices, consumers will be granted access to information on the
different prices thatompanies charge in other EU countries. Moreover, the consumers will
be able to access offers available to consumers in other EU markets if the service/good is
received at the same location. This will put additional pressure on companies to stop
unjustified price discriminations and remove existing discriminatory barriers to-loooder

trade. Due to more transparency and the reduction of the barriers, it is expected that the level
of crossborder sales will increase. Addressing the -gkeeking of news ad political
broadcasting will help foster the democratic participation and interest in the political life at
Union level.

Article 20 of the Services Directive, which has been in force since 2009, has not been the
object of dedicated enforcement actions Mdgmber States, some of which even failed to
identify clear enforcement authorities. It covers discriminations of service recipients
(consumers and businesses) both in online and offline situation. Despite the recurring
complaints received from consumetise Commission is not aware of any company having
been sanctioned for infringing the nrdrscrimination provision of article 20 (2) of the
Services Directive. The current legal framework does not offer concrete solutions for
consumers and businesses.

Article 8(3) of the Consumer Rights Directive does not prohibit territorial restrictions and
simply places on traders an obligation to inform about such restrictions. It thus cannot address
the root of the matter.

Dispute resolution mechanisms (such as ADRs @mRs) currently cover contractual
arrangements and do not apply to -pomtractual relationships, such as the ones where
discrimination could take place.

138 |n particular, certain practices can be stopped through the application of Article 101 of the Treaty prohibiting
any agreement or concerted practice that restricts competition together with the Block ExemptiaticdRegyul

vertical agreements and the corresponding guidelines or via enforcement of Article 102 prohibiting abuses of
dominance.

54


http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html

3. ENCOURAGING MODERNISA TION AND INNOVATION
3.1 Modernising our standards system
3.1.1. European StandardisationSystem

Policy context

European Standardisation is a cornerstone for the functioning of the Single Market as well as
a powerful tool in support of European policies for product and services market integration.
Standardisation is relevant for everyone, stdgand consumers, public authorities and civil
society.

The strategic vision for European Standardisation was set out by the Commission
Communicatior®® for standards, while the legal framework is set by Regulation (EU) No
1025/2012* in force since 2013.

The new Regulation establishes the rules of transparency for the development of standards
requests sent by the Commission to the European Standardisation Organisations (ESOs), and
for reporting obligations for the different actors. It promotes the inatugiss of the less
represented stakeholders in the standardisation process (SMEs, consumers, trade unions and
environmental interests). In addition to European standards, it recognises ICT technical
specifications for public procurement purposes.

The currat system is mainly focused on products, but there is significant potential for further
integration both in products and in service markets through the use of standards. To this end,

the Council conclusions on Single Market Policy (paragraphs 9 and 16h wiere adopted

by the Competitiveness Counci l on 2 March 2¢(
joint endeavours to promote, where appropriate, the position of European standards as a
recognised reference point in facilitating compliance with Egislation. This includes areas

such as the Digital Single Market, business services, new anghiykechnologies as well

as epolicies (eprocurement, government, @overnance), as well as international trade and

global EU interests.

Problem and impact

European Standardisation has been a cornerstone of the Single Market for the last 30 years.
Today however, the European industry is faced with a difficult and fast changing global
environment where frontiers between manufacturing, digital and servieem@easingly
blurred. The main challenge lies in keeping and enhancing the competitiveness of EU
industries in global trade. Standardisation plays an important role in this and the European
Standardisation System (ESS) needs to be fit for current aue tthallenges.

The European Standardisation System is a private sector based system, which the EU utilizes
for its legislative purposes and to implement EU policies. About 20 % of all European
Standardisation activities stem from EU policy objectives@matities. The remaining 80 %
European standards are elaborated botipmand strictly based on industry needs.
Standardisation is mostly financed by industry (up to 95 %) while the Efthaces the

system (about 2 %).

139 Communication from the Commission to the European Parliament, the Council and the European Economic

and Social Committee, 'At r at egi ¢ vision for European Standards: (
the sustainable growth of the European economy by 20:¢
190 Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25 October 2012.
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Many national studies demonstrdkat standards positively influence economic growth due

to the resulting improved diffusion of knowledge. Studies from Germany, the UK and France
confirmed that standardisation contributes to increase a country's GDP by reducing general
industrial costsimproving interoperability, fostering the quality of products and services and
facilitating the access to European and global markets.

For France the impact on growth is estimated at 0.8 %, for United Kingdom at 0.3 % and for
Germany at 0.9 % of GDP. To fpthis in monetary terms, DIN estimates that in Germany
alone, standards generate up to EUR 17 billion a year. A more recent study from the UK 'The
Economic Contribution of Standards to the UK Economy' also confirms that the use of
standards benefits thational economy: standards contributed to around EUR 11 billion of
the EUR 40 billion GDP growth in 2013 (2014 prices) and to around EUR 8.5 billion to UK
exports. The same study shows that standards help to enhance quality, Wethof70
respondents stagnthat standards had contributed improving the quality of supplier products
and service's®,

An 'Independent Review of the European Standardisation System' was conducted to assess if
the system is fit for future challenges and how it copes with five stcatdgjective$*
identified by the Commission Communication of 2011, i.e.: speed of the process, tool for
competitiveness, support EU policies, inclusiveness of societal stakeholders and global
impact. As part of the review, an online consultation was lauhahd generated around 800
answers. The Independent Review resulted in a number of recommendations calling for a
better interaction between the actors of the European Standardisation System, its governance
and the communication within the system.

This revew covered the standardisation system as a whole: goods, services, ICT and other
standards. There are, however, specific issues on service standards which need to be
addressed.

Standards rely on a system that is created and operated by the industeyifmuttry. The
challenge is to ensure that European Standardisation continues to be at the heart of industrial
modernisation and innovation in Europe. Thus, the Commission wants to explore strategic
avenues to optimise the European Standardisation imguagttio this aim the publiprivate
partnership between the Commission and the European Standardisation Organisations should
become more visible and tangible for all.

Therefore, the Commission propose&lao i n t i nitiati vieebe concludt andar
with all actors in order to enhance and modernize the current system. The Joint initiative will
encompass a joint vision in order to develop solutions to issues arising from servicification,
digitalisation and focus on interoperability as a result ofRHerity ICT standards plan. It

will also explore how the gap between research/innovation priorities and European
Standardisation could be analysed in a more systematic and forward looking way and more
effectively bridged, as well as how to produce tinsthndardisation deliverables.

The Joint initiative is a way to enable Europe to become a global standardisation hub. This
means keeping a system able to impact on growth (between 0.3 &tdde@ending on the
current figures registered from different Mieen States), contributing to the GDP growth,
maintaining and increasing competitiveness of the EU economy.

141 British Standards Institution (BSI), ‘'The Economic Contribution of Standards to the UK Economy’, 2015.
12 1dentified in the Commission Communication of 2011.
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3.1.2. Standardisation for services
Policy context

In addition to product standards, the Services Directive recognises stafitesdsne of the
quality enhancing measures that will benefit recipients of services, especially consumers.
Regulation (EU) No 1025/2012 on European standardisatialso recognises the potential

of service standards. However, unlike goods standards, wmidchkidely used and accepted to

be beneficial, there are only few services standards in Europe (approximately 2 % of all
standards). While their number is growing, most existing and newly emerging services
standards are national (fewer than 20 % of exisgergice standards are European).

Problem and impact

In contrast to goods, the development of service standards has been much more limited, both
within Member States and at EU level. As a result, service standards account for only 2 % of
all EU standards.

Yet, voluntary European service standards could and should yield many of the same benefits
for the services sector, raising standards across Europe, giving consumers and businesses
confidence in crosborder services and consequently enhanciogsborder trade. It could

be a key element in the delivery of an integrated European services market.

At a national level, the number of national service standards is very likely to increase
considerably in the coming years. Such a proliferation howaedes it harder for European
service providers to operate crdssrder, by subjecting them to ever more different standards
every time they enter a new market.

Differing voluntary national service standards as well as integrating standards or cestificate

in mandatory authorisation requirements (as described in the section on services passport for
companies) can create barriers to European companies trying to tradbarcess Results of

a Commission survey on barriers to the services Single Market thlad\ii9 % of companies
providing or buying services crog®rder experienced difficulties related to service standards
and the linked usage of national certificates. Certificates were problematic for 18 % and
products standards for 15 % of respondentsbléms reported concern mostly construction

and business services (technical services) areas. They often refer to installation, maintenance
and repair services, or to requirements concerning products used for the service provision.
Insufficient awarenessnd understanding of standards (by businesses, public authorities, etc.)
also create unnecessary costs and bureaucracy.

Barriers emerge in particular when standards and certification schemes, although in principle
voluntary, are madde factomandatory thragh the requirements set in national legislation
(e.g. in authorisation and licensing procedures). On top of that, the authorities may require the
provision of national certificates as a condition for access to their m&&etpanies may

193 Article 26(5) states that: 'Member States, in cooperation with the Commission, shall encdrage t
development of voluntary European standards with the aim of facilitating compatibility between services
supplied by providers in different Member States, information to the recipient and the quality of service
provision'.

144 European Union, 'RegulatiorEJ) No 1025/2012 of the European Parliament and of the Council of 25
October 2012 on European standardisation, amending Council Directives 89/686/EEC and 93/15/EEC and
Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC, 2004/22/EC, 2007/23/ECQ232BQ9 and
2009/105/EC of the European Parliament and of the Council and repealing Council Decision 87/95/EEC and
Decision No 1673/2006/EC of the European Parliament and of the Council’, 2012.
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then needo obtan a new certification in addition to the one obtained in their country of
establishment.

National certificates can be required both in the absence of a European standard, where
diverging national standards and certification schemes exist, or in sitiatioare even

though a European standard exists, a national certification procedure is still required. Such
certificates are not necessarily recognised in other Member ‘$takdandatory compliance

with standards can in certain cases be justified if thi®isdiscriminatory and proportionate.
However, in many cases, requirements appear to exceed the necessary means of achieving
public policy objectives.

In addition to duplicate standards and certificates that are not recognised across borders, there
might be conflicting national systems or practices, which make it harder and more costly for
service providers to comply.

In conclusion, there is still significant untapped potential from the development and use of
voluntary European service standards to addsessgicification and deliver an integrated
European services market. The Commission will therefore issue dedicated guidance,
exploring the issues, including ensuring that such standards are desdaadd adopted
where they are most needed.

3.2. More transparent, efficient and accountable public procurement

3.2.1. For better governance in procurement: better data and more effective remedies
systems

Policy context

Government expenditure on works, goods and services represents around 19 % of EU GDP,
accounting for morehan EUR 2.3 trillion annually®. Efficient public procurement is key to
addressing major policy challenges, including growth and jobs, fiscal discipline, the
modernisation of public administration, the fight against corruption and collusion, market
access dr SMEs, the trust of citizens in public authorities and democracy, innovation and
environmentally and socially sustainable growth. It is also crucial to the recovery of public
investment spending, which fell in 202014 (in terms of percentage of GDPjrquared with
20002007, in almost half of the EU Member States and all the stressed economies.

The EU has recently seen a major reform of the procurement framework, which is now being
implemented. The new provisions will allow for simplified and more flexgrocedures and

better access to the market for SMEs. They also seek to ensure greater inclusion of social and
environmental considerations in the procurement process.

Efficient public procurement relies on good governance at national level. It has many
components and each must perform well. Above all, public procurers must be equipped to act
with the greatest professionalism in order to get best value for money for each purchase. The
integrity of decisioamakers and their staff must also be beyond dolnstitutions or
mechanisms must be in place to coordinate procurement between public authorities in order to
secure economies of scale, audit public contracts and efficiently and rapidly manage
complaints lodged by companies. Finally, the public sectt i@ able to respond to threats

of collusion by suppliers.

145 Mutual recognition of certificates is mandatory if these raquested by public authorities, but only if the
certificates are delivered by accredited certification bodies.

146 This is the latest estimate including spending by utility companies. Newer estimates give values only for non
utility procurement, which is aund 14 % of EU GDP, i.e. roughly EUR 1.8 trillion.
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Problem and impact

The governance of the procurement systems needs to be improved in the EU; further efforts
are still required to ensure the efficiency, transparency and integrity pfdbess. Some of

the main missing links are the lack of relevant quality data, the inability to match related data
from different databases, the insufficient sharing and reuse of data, and a shortage of skills
and tools for analysing available informatidinese barriers are widely acknowledged having
been identified by the @0 and the World Bank’ the OECD*® and the European Court of
Auditors and the CommissibHiitself. The increasing use of information technology in public
administrations, including theransition to mandatory -procurement in 2018, offers
opportunities to tackle these problems.

Better data would allow Member States to improve governance. This means better
evidencebased policy and management by public authorities and increased tranggmsrenc
opening up data. Sharing data triggers feedback from the public, which can be used to
improve aspects of procurement practice at all levels, from local procurement to national
legislation. Furthermore, better information on the vulnerabilities of ghélic procurement
systems would help Member States take remedy measures and promote good procurement
practices.

Limited data availability

However, procurement in Europe is currently largely data blirour categories of
shortcomings can be identified:

(i) insufficient data is available;
(i) existing data is often of poor quality;

(i) frequently data cannot be linked when it comes from different sources and even
when available;

(iv) it is often not sufficiently analysed and used for policymghpurposes.

Currently, the main source of data is in procurement notices. These notices are used to inform
about tender opportunities and results and their publication in the Tenders Electronic Daily
(TED) website is obligatory for procurement abdkieesholds defined by the Directivé’
However, the transparency and the quality of data reported vary among Member States.
According to the most recent Single Market Scoreboard (2U18) many Member States the
proportion of contract awards notices camitay no information about the value of the
contracts awarded is higher than%0

“"Worl d Bank, 6Benchmarking Public Procurementdé, 2015
“SOECD, 6Discussion Paper on Public Procurement Perf
(p. 2); OECD, O0Recommendati oht iofg tBied OREICHg i Gogu nicri | P whn

C(2012)115 C(2012)115/CORR1C/M(2012)9, 2012.

“YEuropean Commi s-akingof/admiBtrative Gpacitg, kystems and practices across the EU

to ensure the compliance and quality of public procurelineotving European Structural and Investment (ESI)
Fundsd, 2015, forthcoming; Europe Economics, OEst i me
2011.

130 Directive 2004/18/EC on the coordination of procedures for the award of public works contracts public

supply contracts and public services contraa@Directive 2004/17/EC coordinating the procurement of entities

operating in the water, energy, transport and postal services sectors

*1 European Commission, The Single Market Scoreboard:
http://ec.europa.eu/internal_market/scoreboard/index_en.htm
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Transparency of below threshold procurement also varies greatly. National thresholds for
publication on national websites range from less than EUR 10 000 in Portugal taF#UR

000 in Italy for goods and services, and there is similar diversity in War&is means that

the spending of a large portion of taxpayers' money is not transparently accounted for, data for
management is not collected, and most importantly, fevdetelbs are attracted and thus less
value for money is achievEd

This opaqueness of public spending also means that procurement rules can still be
circumvented by simply awarding contracts below the radar of national authorities and of the
public scrutiny- if contracting authorities decide not to apply all procurement rules, this may

go undiscovered. The exact terms and conditions under which a purchase was made are often
not transparently communicated. Where transparency is lacking, misconduct grows.

Furthermore, audits are not used to their fullest potential. According to the Report on
spending of ESI Funds by the European Court of Auditbrthe valuable data from audits is

not sufficiently collected and used. For example, data on irregularities fromorstfindings

are not always electronic and structured for automated process and often cannot be linked to
data on procurement procedures. This is the case for audits of both national and European
funds.

Finally, even for already existing data, publicleurties in Member States do not always
analyse it and use the results for decisiwaking, nor do they share it with other parties. For
example, while in the Czech Republic the procurement performance of each municipality,
based on data analysis, is aahle online, in most other Member States this is not the case,
even though comparable data is often available.

A recent survey identified nine obstacles to participation in public procurement including
uncompetitive practices (such as collusion, bid riggamd corruption), lengthy procedures,

low quality of eProcurement services and risks of litigation by unsuccessful teftferers
However, the monetary value of such inefficiencies is hard to estimate, especially in areas
such as professionalization or cgrtion*>®. Nevertheless, on the basis of available studies,
there are approximate estimates of impact.

PWC, Ecorys, and the University of Utrecht have estinfatetat costs of corruption are
around 3. of procurement expenditures. Using this as a conseelitballpark estimate,
this indicates that just out of the EUR 420 billion advertised atel#el annually">® around
EUR 16 billion are wasted on corruption.

152 pW(C, 'eProcurement Uptake study', 2015, Figure 3, p.19.

133 Coviello, D., and Mariniello M., 'Publicity requirements in public procurement: Evidence from asiegres
discontinuity designJournal of Public Economics 102014, pp.76L00.

14 European Court of Auditors Special report No 10/2015: Efforts to address problems with public procurement
in EU cohesion expenditure should be intensiffeth://www.eca.europa.eu/en/Pages/Docltem.aspx?did=32488

1% Eyropean Commission, 'Flash Eurobarometer 417', 2015.

1% E.g. Heywood, P. M., and Rose, J. 'Close but no Cigar: the measurement of corrdptioml of

Public Policy 34(03), 2014,pp.50%529.

157 pPWC, ECORYS, University of Utrecht, 'Identifying and Reducing Corruption in Public Procurement in the
EU', 2013 (p. 211).18dy based on a sample of procurement procedures, sectors (road and radnaateste;
urban/utility construction; training; research and development) and countries (FR, IT, HU, LT, NL, PL, RO, ES).
18 The study covers only the direct costs of detected corruption. Furthermore, public spending covered by EU
directives is only a smigbart of overall expenditures on works, goods, and services.

139 European Commission, 'Public Procurement Indicators 2013', 2015. This figure excludes utility spending.
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Concerning professional procurement skills, according to Bandiera, Pratt, and'$atai
problemis even more important than for corruption. Their estimates indicate that corruption is
responsible for 1% of waste in spending, as compared td&/@88hich can be attributed to

too low professionalization. Using again a badkhe-envelope calculationdsed on the
above estimates, this means that the potential economic gains from solving problems of
professionalisation are more than EUR 80 billion.

Data is widely acknowledged as an important solution to procurement governance problems.
Besides the studs by international organisations mentioned above, data is also recognized as
an issue in Member States, with dedicated studies being conducted for instance by the
British*®’, German® and Swedisi® governments and the naovernmental sectors in
Croatia, Czeh Republic, and Hunga’.

Not all public procurement problems will be solved by data. However, even with a very
conservative estimate where better governance could solfe dfiOvaste due to insufficient
professionalization and to corruption, this wouldl sepresent a benefit of around EUR 50
billion annually. This estimate should be further extended to benefits such as fighting
collusion, as well as increased trust in government.

The Commission will take a number of initiatives to address these aatashings.

First, in order tamprove data on procurement above the EU threshtiidsCommission will

define a data structure for procurement reporting bedadtto-end eProcurement becomes
mandatory in 2018. The new standard will be fit for the digite (estandard forms), simple

to implement and use, fulfil business, governance, and transparency needs of procurement,
and fulfil the legal obligations required in the standard forms. It will be designed in
cooperation with the Publications Office oetkU, take in account existing work done within

the CEN Workshop on Business Interoperability Interfaces for Public Procurement in
Europeé®® as well as other existing standards. Member States will be consulted on the project.

Second, the Commission will engage national collection of data on belethreshold
procurementfor instance through the use of the data standard defined for-t#ivegbold
procurement which will take in account beklthreshold procurement practices in the EU.
This will enable the Metver States to harmonize their structures for collecting data about
below and abovahreshold procurement. The Commission will promote this goal through
policy dialogues with the Member States on data transparency.

The Commission will also promoteter alia through financial support and bilateral policy
dialogues, the usage of contract registers. They are aefficgnt tool for managing
contracts, and also for the promotion of good governance through enhanced transparency.
They store digitalized cor#cts, their structured summaries as well as full wording, including
contract performance conditions, terms of delivery, and subsequent modifications. In some
countries these registers are accompanied by the requirement that any contract not published

%0 Bandiera, O., Prat, A., and Valletti, T. M., 'Active and passive waste in governpeertisg: evidence from

a policy experiment’, 2008.

81 Harrower D., 'Measuring public sector ICT expenditure, Approaches and evidence from the United Kingdom',
2014.

162 BMWi, 'Public Procurement Statistics for Germamgsearch project commissioned by thedfal Ministry

for Economic Affairs and Energy (ICi480 14 34/45)2015, forthcoming.

183 Konkurrensverket Swedish Competition Authority, 'Public Procurement Thresholds and Data in Sweden',
Uppdragsforskningsrapport 2015:3015.

164 Seehttp://integrityobservers.eutttp://zindex.czandhttp://k-monitor.hu/respectively

185 http://www.cenbii.eu/
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in the register is void. These registers help contracting authorities manage their contracts and
help improve the governance of public procurement. The Commission will facilitate, through
the relevant expert group and a peer review, the exchange of bestggraatb as the recent
successes from Slovakid and Portugal. If deemed useful by Member States, the
Commission will support the development of standards for contract registers. It will also
develop a contract register of Commission tenders for its ownandein the interest of
transparency.

Audits are a source of valuable information instrumental for improving public procurement
systems. The Commission widupport the creation of irregularity databases, which will
contain digitalised audit reports. Thasports must be structured (e.g. contain a classification
of irregularities found, provisions infringed and corrections imposed) and capable of being
matched with other procurement data. First, the Commission will ensure the availability and
appropriate sticture of its own audit. Furthermore, it will encourage Member States to
improve their reporting capacities: it will facilitate the exchange of best practices (e.g. from
the Czech Republic, Italy and Spain) and, possibly, standairtsly, the Commissio will
provide guidance on the monitoring reports under Article 83 of Directive 2014/24/EU in order
to help Member States to structure the information (including the use of the anomaly
detection tools presented below).

The Commission will consolidate cent work streant§’ on anomaly detection tools. It will
provide feedback to Member States on the robustness of their public procurement systems, for
instance through a performance (governance and transparency) scoreboard. Furthermore, the
Commission will enourage the Member States to improve their data analysis capacities,
notably by building on the latest technological developments in the field of data analytics
including through financial support and facilitating the exchange of best practices and
standard.

Besides the actions above, other initiatives will be taken. In line with the Digital Market
Strategy, the Commission will support the establishment of connections between procurement
data and various existing data and IT systems, most importantly ssisine public body
registries. Following the same logic, the Commission will strive to enable the combining of
procurement data with data on financial flows through opening up and standardizing data on
budgets, financial statements of public administrajoand invoicind®® Finally, the
Commission will make efforts to improve the structure of data on ESI fndbkeir
connection with procurement data, and their sharing as open data.

186 Transpaency International Slovakia, ‘Not in Force Until Published Online', 2015.

%7 There are many examples of best practices in the area of data analysis. Member States, the World Bank,
researchers and NGOs work on developing methodologies for benchmarkisgringeéhe cost of corruption in

public procurement and monitoring public procurement. Tools for facilitating data analysis and anomaly
detection are also being developed by or with the support of the Commission. ARACHNE, a Commission tool
for managing altor i ti es to highlight ri sky EU Funded project
Member States. The project "Digital Whistleblower", funded by Horizon 2020, is designing ato-easyrisk
assessment software which will be offered to publihetities to assess procurement procedures by 2018. See
Website: http://digiwhist.eu/

188 Harrower D., 'Measuring public sector ICT expenditure, Approaches and evidence from the United Kingdom',
2014; Czech Ministerial audit based on matching invoicing antbcupement data, 2014
http://www.anobudelip.cz/file/edee/2014/06/provehaspodareni.pdf

189'K-monitor in Hungary- Fazekas, M., Chvalkovska, J., Skuhrovec, J., and Janos, I., 'Are EU funds a
corruption risk? The impact of EU funds on grand corruption in Central and Eastern EGBEHB
WP/2013:032013, p.30.
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More efficient remedies systems

Good governance in procurement also ineluah effective and efficient review system:
companies must be able to find recourse when they believe rules have not been rédpected.
Remedies Directivé& ensure that procurement decisions may be reviewed effectively and
rapidly. However, there are stig discrepancies in the functioning of the review bodies
between Member States, in particular on delays and costs. In addition, the Directives allow
great flexibility as to the nature and institutional place of the bodies which should conduct
these reviewsSubsequent to the transposition of the Directives, review mechanisms with
ultimate judicial guarantees will have been established in each Member State. These
mechanisms rely either on (i) newly created first instance specialised public procurement
adminitrative review bodies or (ii) existing administrative bodies with enlarged functions for
first instance review or (iii) the judiciary.

The knowledge of the full extent of these discrepancies and their impact is still limited. This
is largely due to theatk of relevant data. In most Member States, the information on
complaints lodged by economic operators is not collected in a structured manner and rarely
used for policy making purposes. This impacts both the efficiency of the remedy system (e.g.
by prevating accurate assessment of the resources needed to deal with complaints;
identifying abusive complaints, consistency of decisions due to a lack of effective searching
tools) as well as the general procurement system (e.g. identifying the contractimgtiesth
against which successful complaints are lodged most often, or which aspects of procurement
procedures are being appealed against successfully).

A study commissioned by the Commission seniCesn the economic efficiency and legal
effectiveness ofaview and remedies procedures for public contracts underlines widespread
stakehol dersd positive perceptions of t he
impact in improving the openness and transparency of public procurement. Furthermore,
public consultations carried out by the Commission from 24 April to 20 July 2014 also point

at the conclusion that effective remedies improve the openness, transparency, fairness and
help public procurement process to become more compelling for contractingyitzesh
Notwithstanding these elements, the study clearly demonstrates that the efficient functioning
of the remedy systems varies considerably across Member States and that data collection on
remedy system performance is deficient.

The most telling exaples from this study, which demonstrate the need to strengthen public
procurement remedy systems, relate to time taken and costs:

A The length of review procedures across Member States is particularly divergent. The
five greatest duration values for firststance preontractual cases are observed in
Member States relying on judicial review (Irelaindover 500 days, Greece and
Belgiumi over 400 days, Luxembourg and Finlandover 300 days). For most
Member States relying on ngudiciary bodies at first inancé’® the median
estimated review length is below 100 daywhich can be considered a satisfactory
length. The median estimated length of review for second instanesompiractual
cases are 70D 1 000 days in Austria and Spain; around 600 days in Cyphes

7% Directive 89/665/EEC and Dirdee 92/13/EEC, as amended by Directive 2007/66/EC.

1 Europe Economics and Milieu, 'Economic efficiency and legal effectiveness of review and remedies
procedures for public contracts', 2015.

172 The Study points at Austria, Bulgaria, Cyprus, the Czech Repubénmark, Estonia, Hungary, Latvia,
Malta, Poland, Romania, Slovenia and Slovakia.
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Czech Republic, Denmark, Finland and Latvia; ar®D0 days in Bulgaria, Germany,
Estonia, France, Lithuania, Luxembourg, Portugal, Romania and Sweden,;

A The fee for a review also varies widely across Member States: in some countries the
fee is a fixedflat rate, irrespective of the size and characteristics of the contract; in
others the costs are determined by a scale criterion or by arealge that depends on
the size or type of contract (for works, supply or services), i.e. for a EUR 250 000
contract fees, vary from 0 (Spain, Luxembourg, Latvia and Sweden) to EUR 5 000
(Slovenia);

A Median additional costs of review for contracting authorities as a percentage of
contract value in individual Member States range from aroundo0(ih Greece,
Poland, Shvenia and Slovakia) to around’2 (Austria). Among suppliers, litigation
median additional costs of review range from %.3Spain, Lithuania, Romania, and
Sweden) to 1.86 (Cyprus, Greece and Slovenia).

The level of fees and additional cd$fsmight in sane cases discourage economic operators
from launching complaints.

Finally, the study points to a wide variety in the number of first instance decisions, be they of
administrative or judicial nature, taken in Member States from 2009 td 20TRis could be
partially explained by disparities in the effectiveness of the national remedies systems.

The Commission will at this stage propose different initiatives which will be complemented
by the REFIT evaluation report on the Directive 2007/66/EC.

The Commission intends to create a network of first instance review bodies, which would
facilitate exchanges of information and best practice, promote optimal model solutions, help
identify needs, develop different assistance programmes and trainingtiecti.g.
exchanges programmes, study visits) and conduct similar activities. The main purpose of the
network would be to promote effectiveness. The Commission will particularly encourage and
(technically and financially) assist Member States willing teate or strengthen their
specialised first instance administrative review bodies.

The Commission will also propose increasing transparency regarding the performance of
national remedy systems. To begin with, data need to be collected in an automated fash
without imposing an additional administrative burden. In that context, it will develop a
limited number of objective indicators (number of complaints, number of successful
complaints, costs, length of procedures, etc.) in agreement with the Memlex. Jtadse
indicators will be published via a performance scoreboard, integrated in the Single Market
Scoreboard, to monitor the effectiveness of the national review systems. This will allow
Member States and the business community to compare the efficdénitye remedies
systems in different Member States. It will also give the Commission a better overview of the
situation.

173 Around 69 % respondents to the public consultation claim that in their jurisdiction(soshsas the cost of
legal advice and representation) may have an impact @sstg justice.

"4 The number of first instance decisions reported in the study from 2009 to 2012:

AT -932 CZ-2,778 EL-620 HR-6,939 LT-1,410 NL-1,111 SE11,144
BE-711 DE-4,222 ES1,323 HU-2,419 LU-39 PL-10,570 SI-1,864
BGi 4,411 | DK-580 Fl-2,191 IE-21 LV-3,775 PT-86 SK-1,259
CY-380 EE-879 FR-40 IT-340 MT-240 RO-1,672 UK-47
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3.2.2. Efficient large-scale infrastructure projects
Policy context

Large scale infrastructure projects gegticularly important segment$ public procurement.

They are generally public or partially private investments, and can take the form of public
works or concessions. Such projects can vary in nature and could concern the construction of
a power plant (as the one in 2011 in Estonia)fa road viaduct in the Netherlands (award in
2012) each with a budget of around EUR 1 biffiGnThey are essential for the proper
functioning of the Single Market. Without a European transport network, & papean
technical platform for communicatiorand data exchange, or appropriate energy
infrastructures to ensure Europe's security of supply, the Single Market cannot deliver its full
potential. The investment plan for Eurdffavill complement Member States efforts in this
area.

There are many factonshich determine whether the projects can ultimately contribute to
growt h, t he creation of j obs and enhanci ng
availability of financial resources, correct planning and proper identification of the technical
solutionsfor infrastructure projects, efficient and timely public procurement procedures play

an important role, by ensuring that the broadest scope for competition is warranted and that

the best possible offers are chosen, in terms both of quality and cost.sSulcce
well-managed projects should therefore be a priority of the Single Market.

If run efficiently, largescale infrastructure projects can have an important positive impact on
the overall economy. According to the IMF, if carried out in certain comdifian increase of

1 percentage point of GDP in investment spending raises the level of output by al¥6un0.4
the same year and by 2&four years after the increaSé.

Problem and impact

Nine out of ten of such larggcale infrastructure projects dotrgo according to plan, either
concerning the budget and/or the tifnreme. Cost overruns of up to %0 are commoH®

Delays are also common in all stages of the process, from the planning, to the implementation
of the project and the execution of the cants. For example, the costs for the Slovenia
Hungary rail connection were B2 higher than foreseen. The railway line linking Rotterdam

to the German border costs 3 times more than initially estimated and 27 % more than planned
at the start of the impleemtation. This project is also subject to significant time défdys

Many factors have been identified as contributing to these difficulties. One is the complexity,
length and duration of the public procurement prot&sslany legal aspects have to be
clarified before the launch of the proceduéesranging from the type of public procurement
procedure to the definition of selection and award criteria to the contract conditions, including
the allocation of risks between the parties. Discussions at politicatexhnical levels on

these aspects tend to be lengthy. While Member States sometimes consult the Commission on
the most sensitive issues at an early stage, this is rarely done in an orderly manner. As there

1" Information extracted from TED notices.

176 European Commission, ‘Communication on an Investment Plan for Europe', COM(2014) 903.

Y7 http://www.imf.org/external/pubs/ft/survey/so/2014/res093014a.htm

18 Flyvbjerg B., 'What You Should Know About Megaprojects, and Why: An Overview', 2014.

179 European Parliament, 'TENlarge Project$ Investments and costdanuary 2013.

180 The DirectorateéGeneral for Regional Development considers public procurement errors to be the single most
common cause of administrative errors and financial corrections across all EU funds.
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are currently no clear procedures, Member Statay be hesitant to obtain the necessary
clarifications and the consultation process tends to take a long time.

The elements presented above weigh even more inloooder projects. This is because two

or more Member States need to agree on many legatt&s which may also vary because the
transposition by 2016 of the new Public Procurement Direcfiéstroduces additional
elements to be agreed upon. Any legal uncertainty in the legal framework can lead to
considerable delays, due to the need for ctioes and the possibility of legal proceedings.

Investigations and infringement procedures initiated by the Commission or proceedings in
national courts, often at an advanced stage in the procurement process, can have a significant
impact on the duratioand the costs of a project. In certain circumstances, proper remedies
may no longer even be available, e.g. due to the advanced stage of contract execution.

Another important issue is transparency. Such big projects may not follow the information
requiremats for public procurement (not all the information is published on TED) or may not
be published at all when they are awarded directly as a result of arganennmental
agreement. These practices restrict competition in the Single Market.

All of these éements are especially important for particularly big infrastructure projects
aimed at expanding existing capacities or developing completely new components of
infrastructure. The sectors most affected are transport, ICT and energy.

Problems that have ndteen solved before launching public procurement procedures will
generate delays later on, not only due to complaints and legal review, but also to corrections
by the contracting authorities themselves. Projects over EUR 700 million generally take
substantilly longer to contract than other tendéfsand the reason is not longer time to
tender. If the duration of a typical procedure, from the dispatch of the invitation to tender to
the award of the contract, is 3 and a half months, for lacgée infrastructre projects it is
approximately 25 months, increasing to 35 months for negotiated procedures. However, the
time the tenderer has to submit a proposal is often quite similar to a lower value procedure.

An investigation by the Commission takes at least fthmfor initial exchanges with the
Member State and at least an additional year for an infringement procedure up to the potential
referral to the ECJ. It can intervene at any moment of the procedure. Blocking a project
during this process to avoid subsequdifficulties engenders high costs, but by pursuing the
project a Member State risks paying fines or penalties for cancelling contracts.

The costs resulting from delays depend on the value of the project, its advancements as well
as the source of fundynor the Member State in which the project is implanted (different
inflation and interest rates).

However, one could compute a rough estimation of the opportunity costs of delaying a large
infrastructure project. A project worth EUR 10 billion which would; some reason, be
delayed in its implementation by 2 years could generate additional costs of more than EUR
600 million considering only two factors: opportunity costs on the financial market (EUR 400
million) and inflation (EUR 200 million).

181 Directive 2014/24/EU on public procurement (and Repealing Directive 2004/18/EC); Directive 2014/25/EU

on procurement by entities operating in the water, energy, transport and postal services sectors (and repealing
Directive 2004/17/EC); Directive 2014/23) on the award of concession contracts.

182 The duration for the largscale projects is calculated based on TED data for contracts awarded between
20102014, the calculations for a typical project come from European Commission, 'Impact and Effectiveness of
EU Public Procurement Legislation’, Staff Working Paper, SEC(2011) 853 of 27 June 2011.
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Other signficant additional costs include social and economic costs for the
beneficiaries/population at large, which would have benefitted from the project, but also
significant administrative costs for both the authority dealing with the project and for the
tendeer/contractor that has to internalise a significant degree of uncertainty regarding the
project.

Public procurement uncertainties contribute to the general cost overruns. Considering that 9
out of 10 big transport infrastructure projects run over budgeavenage by 286'%3 the

overall cost increase of projects above EUR 700 million registered in TED could amount up
to EUR 4 billion per year. Although the factors leading to overruns are many, improving this
situation even marginally, due to better publioqurement procedures, can imply large
savings for EU tax payers.

Considering the complexity of large infrastructure projects, the Commission will propose a
threestage approach: a helpdesk, anaeie assessment and a system for exchange of
information. All the projects with a total value of more than EUR 700 millidhbei covered

by the initiative. In order to determine the threshald analysis has been carried out on TED
data. The threshold was chosen for the increased economic impact of delays for such projects,
keeping in mind the resources needed to assesstifieations, and a relative good coverage

of Member States.

During the planning phase of such a project, many questions can arise which delay the
process significantly. A helpdesk could assist Member States in clarifying these issues upfront
and before tla project is mature enough to be notifiable under the mechanism described
below. It can play a particularly important role for cresder projects in helping to find
mutually acceptable solutions. The helpdesk could also continue to perform its adeigory
throughout the execution of the project.

The Commission will develop a specific procedure with a view to providing an ex ante
assessment of a specific project with EU procurement ridesnber States will have the
possibility to notify, on the basisf @ standard information sheet, projects early enough to
ensure that the Commission can assess the compatibility of the project before irreversible
decisions are taken. The project would have to be notified at the latest before publishing
notices directlylinked to the implementation. If no publication is intended, the Commission
should be notified before any binding commitment or communication to potential contractors
or other partners (including Member States and third countries) is undertaken. The
Commission will deliver its opinion within a specific timeframe which should in principle not
exceed three months following the notification of the project.

Due to their complexity it is not uncommon that procurement plans are subsequently changed
or the contrais amended. Therefore, it could be envisaged that the Member States will also
be asked to notify any substantial changes to the prior notification that might have an
influence on the outcome of the assessment; e.g. the change of the public procurement
proedure from a standard to an exceptional procedure or significant modifications of the
contracts awarded.

In addition, an information exchange mechanism between Member States and/or promotors of
crossborder projects, coordinated by the Commission, wilinbeduced. The aim will be to

build up reference classes of similar projects and to profit mutually from experiences. The
Member States would be encouraged to submit information on-$aeje infrastructure

183 Flyvbjerg B.,Skamris Holm, M. K and Buhl, S.L. 'What Causes Cost Overrun in Transport Infrastructure
Projects?’, 2003.
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projects. This collection of data will also bestrumental to the achievement of the broader
objective of better governance through data as described above.

3.3. Consolidating Europe's intellectual property framework

The crisis had a significant impact on the private sector's innovative activity, with the
commercial uptake of innovation constituting a particular weakness, and the number of

i nnovative firms in decline. SMEs®6 innovat.
exports of hightech products, venture capital investments, and sales of iiveyaoducts.

While there have been improvements in human resources, business investments in R&D and
the quality of science, these have not been enough to result in a stronger performance overall
in terms of innovation. All of this has posed risks for liveg-term growth potential of the

EU, as have other aspects relevant to innovation performance. From the perspective of SMEs,
lack of financial resources is viewed as the main problem in the commercialisation of
innovative products or services. The fewownative businesses that receive public financial
support for R&D or other innovation activities consider it insufficiently effective. In this
context, it is necessary to consolidate and modernise the intellectual property (IP) framework.

3.3.1. A comprehensive gategy to support the use of IP by SMEs
Policy context

SMEs represent 9% of all businesses in the EU. 85 of net new jobs in the EU between

2002 and 2010 were created by SMEsThis figure is considerably higher than the%7
proportion of SMEs in totaemployment and shows that SMEs are the main drivers of job
creation in Europe. To enable more growth in business and employment, the Commission's
entrepreneurship and innovation policies are especially focused on SMEs, and aim to assist
SMEs to enhanceheir business and innovation models through better education and
information, and improving their access to finance.

The Single Market holds the promise of a bigger market for products and therefore of more
and faster growth for companies. However, SMig e@specially statips often do not make

use of the possibility to expand crdssrder. This decreases their chances of becoming
sustainable or competitive at international level. While there are different views on what
stimulates high growth firms or howest to measure sustainable firm gro\{thhelping

SMEs benefit from the Single Market is an important driver behind the Commission's Single
Market policy. Moreover, the proliferation of esburcing and of network innovation as a
means for SMEs to be comiitive also suggests that a smooth functioning Single Market
should enhance their possibilities to find and work with ideal business and innovation partners
that might not be found at national level. These dual objectives, to facilitatebonakes trade

and crossorder partnerships, combined with the view that innovation is the driver of
competitiveness in a knowleddpased economy, provide the rationale for European policy IP
rights in this field.

One of the means to improve returns on investmentniovation and to protect intangible
assets, which are at the heart of the competitiveness of EU enterprises, is the application of an
amenable and efficient IP rights framework.

18 European Commission press release, 'Small companies create 85 % of new jobs', 6 January 2012:
http://europa.eu/rapid/presslease 1PL2-20 en.htm

185 Coad, A., Daunfeldt, S., Holzl, W.olansson, D. and Nightingale P., 'Higltowth firms: introduction to the

special sectionindustrial and Corporate Chang@014, volume 23, number 1, ppi912, 2014.
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The EU's harmonisation of industrial property rights (through the recentlyemmised
European trademar&kcquis design rights and the forthcoming unitary patent) has sought to
reduce the costs of applying and maintaining IP rights across the Single Market. This should
make it easier for SMEs to exercise these rights and help odspavest in innovation, as

the potential scale of the Single Market could make those innovations commercially viable.

Furthermore, the Commission adopted an action plan against infringements of IP rights in
2014®° which focused specifically on SMEs. i§hincludes general initiatives to improve
small claims procedures and the review of national schemes that have been established for IP
protection. These range from the establishment of specialised mediation and arbitration
centres (that allow for fastemd generally less expensive out of court procedures), to
specialised IP courts (that potentially allow for faster and more predictable outcomes) and to
improved access and information on IP enforcement procedures. Furthermore, the
Commission has establighan IPR Helpdesk, and through the Iporta projéitthas worked

with national IP offices to provide better access to IP information. The European Observatory
on infringements of IP right®® provides similar services. Finally, the Commission also
announcedhn its action plan that it would review nationally funded schemes to assist SMEs in
applying for and enforcing their IP rights. This includes a review of unsuccessful attempts to
develop national IP legal expense insurance schemes in certain Member States.

In the field of IP enforcement, the Commission's proposal to harmonise civil redress against
the unlawful misappropriation of confidential business information (also known as trade
secretsf® which are an essential form of IP but not an exclusive righekss to assist
innovative SMEs. Companies are fearful of sharing such information with privileged partners
in crossborder innovation networks precisely because the legal framework for civil redress
against such misappropriation is fragmented within the IEWhe public consultation on the
need for such harmonisation, #8of responding SMEs called for EU actigh The impact
assessment for this propoSarevealed that SMEs depend heavily on secrecy as a means to
protect their knowhow and that this depenuey is accentuated by their difficulty in
accessing and enforcing IP rights.

Problem and impact

There is evidence that EU SMEs significantly underexploit the potential of IP rights to
enhance their competitive performance, and that the economic berfetiteamging this
situation are sizeable. Recent evidence shows that the schemes put in place at national and EU
level do not fully address the problem of missed IP opportunities for SMEs for various
reasons, including duplication and lack of coordinatiafficdlties to reach out to SMEs
effectively, amenability problems, etc.

18 Eyropean Commission, 'Towards a renewed consensus on the enforcement of Intelieparat Rights: An

EU Action Plan', COM(2014) 392.

187EU Accessible Intellectual Property.

188 Established by Regulation (EU) 386/2012 of 19 April 2012.

189 European Commission, proposal for a Directive of the European Parliament and of the Council on the
protection of undisclosed kneWwow and business information (trade secrets) against their unlawful acquisition,
use and disclosure, COM(2013) 813. Intestitutional discussions between the European Parliament and the
Council to finalise the text of the dirtaee are currently at an advanced stage.

1% European Commission, 'Public consultation on the protection against misappropriation of trade secrets and
confidential business informatidnsummary of responses’, 2013.

191 'Commission Staff Working Documeitimpact AssessmentAccompanying the document proposal for a
Directive of the European Parliament and of the Council on the protection of undisclosedhdimoand
business information (trade secrets) against their unlawful acquisition, use and disclosu{20 B)NDr1.
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The abovementioned Commission's action plan against infringements of IP rights includes
the results of a public consultation on the impact of the 2004 IP rights enforcement
directive’®® which indicates that the high costs and complexity of litigation have a dissuasive
impact on SMEs both as regards using and enforcing IP rights. This lead& soirlsthe EU
underusing IP rights as a means to ensure that they earn sufficient returiiseio

investments in innovation.

The Observatory on infringements of IP rights, hosted by GffiNé currently undertaking a
survey of SMEs in IP intensive sectors in Europe to evaluate their needs in this field. The
final report will be available in autn 2015. The preliminary results show that there would

be a greater willingness to apply for EU IP titles if the process was more accessible and easier
to usé®™ The main inhibitors seem to be access to information and costs of
application/enforcement.

IP intensive industries account directly for Z60of all jobs in the EU and generate almost
39% of total EU economic activity (GDP). They pay higher remuneration tharlFhon
intensive industries, with a premium of more tharvt?.

Although survey resultsdm May 2014% suggest that 6% of companies with between one
and nine employedsaveintroduced at least one innovatieimce 2011, this proportion rises
to 85% of companies with 500 employees or more. Moreovéeo of companies with
between one and ren employees encountered difficultiaa commercialising their
innovations due to a lack of financial resources, as compared wit gf8companies with
500 employees or more.

Another recent OHIM study for the ObservatSfyeveals that only % of SMEs inEurope

own IP rights but that, on average, they generat 32ore revenue per employee than those
that do not. Only 0.8 % of EU SMEs were found to own patents. The study also finds that,
compared to large companies, SMEs tend both to use national rigines aften than
European rights and that they have a relatively greater reliance on trademarks.

A recent study by Eurostat (2014) has estimated the proportion of patert§ fileBuropean
companies and coming from SMEs in different fields of technologynlfdung different
databases, the study found that 79 % of all patent technologies can be attributed to large firms
while only 17 % can be attributed to SMEs.

The need for an EU wide scheme to help innovative SMEs has most recently been confirmed
by the European Patent Office EPO) Select Committé® that is working on the
establishment of thanitary patentin the context of the negotiations on fees for the unitary

192 European Commission, ‘Corrigendum to Directive 2004/48/EC of the European Parliament and of the Council
of 29 April 2004 on the enforcement of intellectual property rights', OJ L 195/16, 2004.

193 Office for Harmonization in the Internal Markdiased in Alicante, Spain.

19 Based on a pilot of 10 % (900) of the sample of 9 000 EU SMEs involved in this telephone survey, 42 % of
respondents noted that they had an intangible assets that could be protected by an IP right but was not and 33 %
noted ttat they would have applied for IP rights if the process to do so was simpler and more accessible.

195 OHIM, 'Intellectual property rights and firm performance in Europe: an economic analysis' éviemh
Analysis Report, 2015.

1% Flash Eurobarometer 394, 'Trwe of public support in the commercialisation of innovations', Report, 2014

197 OHIM, 'Intellectual property rights and firm performance in Europe: an economic analysis'Ldvieh
Analysis Report, 2015.

1% To the European Patent Office and Patent Codiperdreaty applications and US Patent and Trademark
Office patent grants.

19EPQO Select Committeaitp://www.epo.org/aboutis/organisation/selecommittee.html
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patent, Member States requested that the Commission identify possible actions to support
SMEs which apply for a unitary patent and other EU IP titles.

The cost exposure for IP rights and particularly patent litigation is significant, hits SMEs
disproportionately hard and acts as a serious deterrent for SMEs to engage in patenting in the
first place. Indeed, under the Unified Patent Court, firms that lose a legal dispute will have to
pay the court fees of the winner (provisionally estimated at a fixed fee of EUR 11 000 plus a
value based fee of up to EUR 220 000). To this have to be added ther'sviegal costs,
which on the basis of the draft Unified Patent Court rules could amount to up to EUR 3
million. In addition, the losing party will typically also be required to pay damages. Such
exposure can only be effectively addressed through a dmiagy IP litigation insurance
market. Once the unitary patent (including the court and the official procedures) is in force,
such a market which did not develop at national level due to the too limited size of the
market- could start to grow. An insurae scheme would not only counter the risks of such
legal fee exposure: the security of insurance and the possibilityabasation of IP assets
could in turn lead to more investment by banks and other financial institutions into innovative
startups aml SMEs.

Building on the initiatives already in place, the Commission will consider extending its efforts
to the following measures:

1 Dbetter ceordinate information desks and assistance programmes with the aim of
moving to a common EU portal, possibly based in OHIM;

1 ensure that funds available in the networks of national IP offices with the EPO and
OHIM are earmarked for activities taigport awareness and access to specialist
services on the new unitary patents and other European IP titles among SMEs;

1 work towards reducing the costs of pgsant management of IP portfolios,
specifically for SMEs through engagement with specialisedatBfpp management
service providers and IPOs;

1 ensure that COSME funds seeking to encourage innovative European SMEs are used
to assist the latter in applying for European IP titles including the new unitary patent;

1 ensure that the SME investment instrumentHorizon 2020 is used to encourage
European 'disruptive’ innovators to protect their investments with unitary patents so
that they exploit them commercially at EU level, rather than at national level where
they may not be commercially viable;

1 facilitate the development and launch of a European commercial IP legal costs
insurance market that has not grown at national level because of the small scale of
national markets. This would be launched when the unitary patent comes into effect;
and

1 improve the mondring of the takaup of EU IP titles by ensuring that the EPO and
OHIM report on the relevant data systematically.
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3.3.2. Interaction between the unitary patent and national patent systems
Policy context

The upcoming unitary patent system will play an esserdlalin enabling innovation in the
participating Member Stat€S. Europe is now on the cusp of putting this patent into force and
establishing the European patent specialised cothie Unified Patent Court for which
industry has been calling for decadBlew, the key challenge is to get the egainme right,
including addressing uncertainties over how the unitary patent will work together with
national patents and current EU rules on national supplementary protection certificates (SPC)
granted under the EBPC arrangements’ and the creation of a unitary SPC (see next sub
section). The objective of the unitary patent package is to offer European innovators,
especially SMEs, a patent with a truly European dimension and more affordable patent
protection. The xclusive competence of the new specialised jurisdiction, the Unified Patent
Court, will result in much greater legal certainty and allow innovators to save on costs, as it
will avoid multiple parallel legal disputes.

Problem and impact

In spite of the wdt already done by the EPO Select Committee, some provisions of the two
Regulation&” creating the unitary patent system and the language arrangements still require
additional clarification in order to ensure that the unitary patent offers the highesbievel
legal certainty for future users. The issues involved concern the following:

1 coherence between the upcoming unitary patent and current EU rules onrSR€
absent of a unitary SPC titlewill be important. SPCs are instrumental for industry
sectorsvhose products are subject to regulated market authorizations;

1 the consequences of the rejection of a request for unitary effect, and the revocation of
a unitary patent due to defeating national priof*arnd the possible acceptable
conditions to converuch a putative unitary patent into a bundle of national patents;

1 the principle of nordouble protection deriving from unitary patent and national
patents, except in very limited circumstances; and

1 possible issues stemming from the obligation to desigalatearticipating Member
States for the purpose of obtaining a unitary patént

Based on a single application, the unitary patent will automatically deploy its effect in the
territories of all the Member States taking part in the enhanced cooperatiosqUraalent

200 commission Decision (EU) 2015/1753 of 30 September 2015 on confirming the participation of Italy in the
enhanced cooperation on unitary patent protection in the EU. This has brought the total number of participating
Member States to 26, with Croatia arghfh not participating.

201 Existing nationally granted SPCs are regulated in the EU by the Council Regulation (EEC) No. 1768/92,
codified as Regulation (EC) No. 469/2009 concerning the SPC for medicinal products, and Regulation (EC) No.
1610/96 concerninghe creation of a SPC for plant protection products.

292 Regulation (EU) No. 1257/2012 of the European Parliament and of the Council implementing enhanced
cooperation in the area of the creation of unitary patent protection, and Council Regulation (EU§OXR0 12
implementing enhanced cooperation in the area of the creation of unitary patent protection with regard to the
applicable translation arrangements.

293 prior art is any evidence that an invention is already known.

204 Article 3(1) of Regulation (EU) Nal257/2012 provides that only European patent granted with the same set
of claims for all the participating Member States shall benefit of the unitary effect. However, participating
Member States have not joined the European Patent Organisation at thdatanamd some of them only
became members in recent years. Consequently, old pending applications cannot designate these Member States
(they were not member of the Organisation at the time of filing) and unitary effect could not be granted for these
applications when becoming European patents.
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patent protection (i.e. outside the framework of the unitary patent), this will represent a
decrease in the administrative costs related to obtaining a unitary patent of upotd 8@
Commission has estimated that the full implementatiomefunitary patent could lead to a
gain of 0.2%% in EU GDB®. This effect captures the possible net productivity impact
resulting from the reduction of validation and maintenance fees in the Member States for
patents granted by the European Patent Offick smbsequently, the increase in the number

of nonnational patent rights enforced. The potential economic gains for individual Member
States could varydue to differences across Member States regarding the current cost of
patenting (fees), the sensitieis of patents to fees, and the sensitivity of productivity to
patents.

The Commission will address uncertainties over how the unitary patent will work together
with current EU rules on SPCs. The other issues identified will be analysed further together
with participating Member States with the view to bringing legal certainty to these matters.

3.3.3.  Optimising the legal framework for industry sectors whose products are subject
to regulated market authorisations

Policy context

Industry sectors whose produ@se subject to regulated market authorisations, such as the
pharmaceutical, medical devices and agrochemical industries, rely heavily on industrial
property protection through patents, SPCs and data/market exclusivity. This protection
ensures the recovenf the very high investments necessary over a long development period
to bring a successful innovative product to the matkePC8" in particular are critical for

these sectors. Existing national SPCs complement national patents to ensure an extra period
up to five years- of protection for patent holders, to offset the time required to obtain
marketing authorisation for their patented products.

SMEs and staitips are playing an increasing roletirese highly innovative sectors both in
Europé®and in the USA, as reported in an OECD stitign the pharmaceutical sector.

Problem and impact

The specific industrial property legal framework in the Ed industry sectors whose
products are subject to regulated market authorisations might presenmat $eatires not fit

for purpose in today's global economy and in the light of new regulatory requirements. This
may create obstacles for the full development of these sectors in thEirStly, existing

SPCs are granted and enforced at national levelchwban result in Single Market
fragmentation. The advent of the unitary patent will make such fragmentation more evident. A
coherent articulation between the unitary patent and the existing national SPCs will therefore
be important, providing an initialotution for users of the SPC system to use the unitary
patent system (in the absence of a unitary SPC). However, such a solution will still require

25 Mejer M. and Rutkowski A., Analysis of the counspecific effects of the unitary patent adoption,
forthcoming: http://ec.europa.eu/growth/abastchiefeconomist/index_en.htm

2% MestreFerrandiz, J., Sussex, hd Towse, A. K., 6The R&D Cost of a Ne
Health Economics, 2012.

207 Existing nationally granted SPCs are regulated in the EU by the Council Regulation (EEC) No. 1768/92,
codified as Regulation (EC) No. 469/2009 concerning the SPC for medicinal products, and Regulation (EC) No.
1610/96 concerning the creation of a SPQofant protection products.

208 hitp://www.ema.europa.eu/docs/en_GB/document_library/Report/2015/02/WC500181837.pdf

29 Osabe, J. & Jibu, M., 'SMEs playing aykele in drug R&D: Analysis by new drug R&D indicators', as

presented at European Policy for Intellectual Property (EPIP) ConfereBcgegtember 2014.
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multiple administrative procedures in multiple jurisdictions, limiting the full benefits of a
unitary system

Secondly, Member States implement the patent research exemption and the 'Bolar
exemptiorf'® in different ways. On the one hand, some Member States do not allow the
supply of active pharmaceutical ingredients (AP)sto EU-based generic manufacturers for

the purpose of seeking marketing authorisatfoi©n the other hand, in a number of Member
States, it is not certain whether testing in the EU by originators and biosfiites benefit

from these exemptions for the purpose of seeking marketing authorigatibe EU and in

nonEU countries, or for meeting emerging regulatory requirements such as those related to
health technology assessmem.r ovi di ng clarity on t he appl
exemptiond would al so be | anppatent andits centrialisedd t h e
jurisdictiorf™.

Thirdly, manufactures of generic and biosimilar medicines based wEbocountries where

SPC protection does not exist (e.g. in Brazil, Russia, India and China) enter markets in which
patent protection expideup to five years earlisthan EUbased manufacturers. This is
possible because Ebhhsed manufactures are not allowed to produce in EU Member States
during the period of the SPC protection of the reference medicine. Furthermore, this situation,
under cemin circumstances, gives an untended {@&@@ advantage to neBU based
operators to enter EU Member States following the expiry of that SPC protection. Such a
situation could have the effect of encouraging European manufacturers of generic and
biosimilar medicines to move their production outside the Egither via delocalisation or
long-term outsourcing contractd¢o overcome these legal hurdles andt@y competitive.

In Europe, the originator pharmaceutical industry employs 116 000 staff in R&tiest

and about 186 of its sales are reinvested in R&D. Producers of generic medicines and
biosimilars devote % of their revenues to R&D activities; a similar proportion of investment
in R&D is found in the agrochemical industry, which employs 5 S@f on technical
support, including R&B™.

Expenditure on medicines amounts to %a@®f EU GDP and accounts, on average, fof4dl5

to 20% of national health budgets. Timely and predictable entry of generics and biosimilars
play a key role for the sustaibility of public health budgets: the Commissinhas
estimated that generics' entry on the first day after patent expiry could lead to additional
savings of the order of 2.

Some EU pharmaceutical industry have moved to the USA and emerging econameesin
decade¥’. Countries such as China, Korea, Singapore, Brazil and India are emerging as
major competitors in this sector. In 2014, the Brazilian and Chinese markets grew Bf 12.6

210 Art.10 (6) of Directive 2001/83/EC, and Art. 13(6) of Directive 2001/82/EC on the EU code of fandan
veterinary medicines respectively. Art. 27(d) of the Unified Patent Court Agreement includes-eferesce

to those Articles of the cited Directives.

21 An API is theingrediert in apharmaceutical druthat isbiologically active

212 As described ifC-661/13, Astellas versus Polpharma case.

13 sanofiAventis vs Lilly France, Order of December 15, 2014, Paris TGIl. A biosimilar is defined as a
biological medicinal product similar to a reference medicinal product authorised in the EU.

214 Art. 27(d) of theUnified Patent Court Agreement refers to Directive 2001/83/EC and Directive 2001/82/EC
215 Data from European industry associations EFPIA, EGA and ECPA.

218 sector inquiry and follovup, http://ec.europa.eu/competition/sectors/pharmaceuticals/inquiry/

27 Gambardella et al., Global Competitiveness in Pharmaceuticals: A European Perspective (2001).
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and 11.68% respectively, as compared with an average market gron2t¥ &6 for the total
EU market and 12.% for the US markét®

Global spending is expected to shift toward generic medicines, with an expected rise from
27% in 2012 to 364 of total sales by 2017. Generics and biosimilars could represénto80

the volumeof medicines by 2028°. An SPC manufacturing waiver for export purposes to
nonEU countries with no SPC protection could allow the EU generics and biosimilars
industries both to create thousands of Higth jobs in the EU and start many new
companie¥”.

Between 54% and 70% of the active pharmaceutical ingredients market in Europe
(depending on the Member States) is supplied by India, China and Israel. Active
pharmaceutical ingredients manufactured in Poland, for example, have significant penetration
in sane of its neighbouring markets, but a negligible one in thel Etharket*.

Following stakeholder consultation, the Commission will consider, and as appropriate bring
forward, a recalibration of the patent and SPC regulatory framework in the EU, inctuding
the following issues:

1 a unitary SPC, whiclwould enhance the value, transparency and legal certainty of the
protection of medicines and plant protection products. This would provide a one stop
shop for the granting of SPCs in Europe, and give enhaceddinty to European
health authorities, to patients and to generic companies on the status of a regulated
productds | P protection;

1 atargeted SPC manufacturing waiver for export purposes that could alldvaed
manufacturers of generic and biosimilaedictines to compete on equal footing with
competitors from noiEU countries;

T the scope of patent o6éBolard and research
upcoming establishment of the Unified Patent Court, and taking into account best
practice impémented in certain Member States.

3.3.4. Review of the Intellectual Property Rights enforcement framework
Policy context

The 2004 directive on the enforcement of intellectual property ffjtesproximates the laws

of the Member States in the area of civil enfaneat of IP rights. It contains rules on
measures and remedies available to right holders in order to enforce their IP rights. The
directive covers all types of IP rights, notably copyright, trademark, patent and design. As
regards copyright, it complementise Directive on the harmonisation of certain aspects of
copyright and related rights in the information sodfety

The protection of IP is an essential element for the success of the Single Market and plays a
role not only for promoting innovation and atiity, but also for developing employment

and improving competitiveness.-Iffringing activities, in particular those carried out on a
commercial scale (where the infringer makes money on the back of the right holder's

218|MS Health, April 2015.
29Vicente V. and Simoes S., '"Manufacturing and export pranssilmpact on the competitiveness of European
g)zkgarmaceutical manufacturers and on the creation of jobs in Europe’, 2014.
Ibid.
221 Eyropean Commission, 'Economic study on the EU SPC system’, preliminary findings, 2015.
22 Directive 2004/48/EC of 29 April 2004.
22 Directive 2001/29/EC of 22 May 2001.
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investment), dissuade investmentinnovation, undermine job creation and put consumers
and businesses at risk. A comprehensive enforcement policy is required to successfully
combat IP infringements at EU and national level, especially given the borderless nature of
the internet.

Therefae, the Digital Single Market Strategy announced a modernisation of the IP
enforcement framework, focusing on commersiedle infringements (the ‘follow the money’
approach) as well as on its crdszrder applicability. Furthermore, to be fully comprehess
enforcement should go beyond digital and look at the role intermediaries play in the entire
supply chain.

Problem and impact

Stakeholder consultatioff8 have highlighted a number of issues as regard the IP
Enforcement Directive. A number of key provisions may not be functioning properly or not
delivering expected results, especially in the online environment and in aboroes
context. This concerns particular the possibility to receive information on infringing goods

or services, preliminary and permanent injunctions to prevent infringement and their cross
border execution, calculation of damages, reimbursement of legal costs, and publication of
judicial decisions.

Also, the role of intermediaries (e.g. advertising agencies, media operators, payment service
providers and shippers) in IP enforcement seems significant, yet they are not covered by the
current rules.

IP infringements on a commercial ge&dave steadily increased in recent years, dissuading
investments in innovation and creativity and affecting all types of IP rights. A recent
Europol/OHIM report concludes that while the exact scope and scale of the counterfeiting
business is not knowrt is probably fair to assume that the reality exceeds all projettions

For instance, it is estimated that the perfumes and toiletries sector alone loses approximately
EUR 4 700 million in revenue annually due to the presence of counterfeit cosmetics
(perfumes, beauty and makg) and other personal care products ¢38.®&f the sector's
sales}®®. The manufacture and distribution of fake clothes, shoes and accessories (such as
ties, scarves, belts and gloves) generates losses of over EUR 26 billion everpryear
legitimate EU businesses. This equals nearl90l6f total sales in the sector throughout the

EU and translates into 363 000 lost jobs and over EUR 8 billion in government revenue that is
not collected, due to unpaid tax, social contributions and ¥AValue losses due to piracy

in the creative and cultural industries are estimated to be in the range of about EUR 35 to 50
billion for the 20082011 perio&®

Commercialscale IP rights infringements result in economic harm for inventors and creators
but ako for society as a whole, and efficient and effective cross border enforcement of IP

22 European Commission, 'Synthesis of the comments on the Commission report on the application of Directive
2004/48/EC, COM(2010) 779; and the Commission's, Synthesis of thensespto Civil enforcement of
intellectual property rights: Public consultation on the efficiency of proceedings and accessibility of measures’,
2013.

2% OHIM study, '2015 Situation Report on Counterfeiting in the European Unidrjoint project between
Europol and the Office for Harmonization in the Internal Market', April 2015.

226 OHIM study, 'The economic cost of IPR infringement in the cosmetics and personal care sector: report of a
pilot study’, 2013.

227 OHIM study, ‘The economic cost of IPR infringemanthe clothing, footwear and accessories sector’, 2015

22Benzoni, L., O6The Economic Contribution of the Crec:

TERA Consultants, 2014.
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rights should stimulate investment in innovation and cre&tlolmproving IP enforcement

would help inventors and creators to derive legitimate profits from their waodksvauld

reduce the negative economic impact on those consumers and businesses that unintentionally
purchase IP infringing products.

As announced in the Digital Single Market Strategy, the Commission will review the existing
IP rights enforcemerftamework. It intends to focus its efforts on fighting commercial scale
infringement (the ‘follow the money' approach), including the role intermediaries play in the
process and strengthening cross border enforcement of IP rights. The Commission will also
look at whether enforcement could benefit from the creation of courts specialising in IP. Other
issues for consideration include the need for better cooperation between Member States (e.g.
at the level of enforcement authorities), and assisting SMEs ancamj their IP rights.

3.3.5. Indications of geographical origin for nonagricultural products
Policy context

Europe has a rich landscape of authentic products that rely on spedifien traditional-
know-how. These products have a special quality, reputabo other characteristics,
essentially due to their deep roots in their place or region of origin. Beyond wines, spirits,
foodstuffs and other agricultural products, some 'geographically rooted prodiets'non
agricultural. Those products may be infeliént economic sectors, e.g. stones and minerals,
jewellery, ceramics, pottery and porcelain, textile and tapestry (including lace and
embroidery), leather products, glass and crystal, wooden and paper products, steel products
(e.g. knives), cosmetics, @mandicrafts.

In contrast to agricultural products, there is no harmonised approach at EU level as regards
the protection of indications of geographical origin for 4agmicultural products. National

rules exist in 14 Member States providing for speciiotection of indications of
geographical origin asui generisrights*. They differ in many aspects: definitions
(appellations of origin versus geographical indications, genericity), procedures (application,
opposition and registration), competent auties and fees. Therefore, nagricultural
producers who wish to protect an indication of geographical origin throughout the EU need to
seek separate protection in each Member State, to the extent such protection exists at national
level.

In July 2014, he Commission launched a green paper entitled 'Making the most out of
Eur opeds t r-laod:iatpassibie &xtensiom af geographical indication protection of
the EU to noragricultural product®®® The objective of this public consultation was to
ascetain stakeholder views on the potential merits and modalities of extendidgvEl
geographical indication protection to nagricultural products. Following on from the green

229 Border enforcement with neBU countries is regulated by RegulatiElJ) No 608/2013 of 12 June 2013
concerning customs enforcement of intellectual property rights.

230 'Geographically rooted products' are defined as products which could be entitled to benefit from the
protection schemes for indications of geographicalimfgirsuant to Article 22(1) of the Agreement on Trade
Related Aspects of Intellectual Property Rights (TRIPS).

231 Belgium, Bulgaria, Croatia, Czech Republic, Estonia, France, Germany, Hungary, Latvia, Poland, Portugal,
Romania, Slovak Republic and Slovani

232COM(2014) 469 of 15 July 2014.
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paper process, the European Parliament adopted a Resolution on 6 Octob&vaaith
welcomed the Commission's work in this area.

Problem and impact

In the absence of a specific legal framework, it is difficult for producers ofagaoultural
geographicallyrooted (and authentic) products to effectively use this uniqueness as a
marketing and sales asset. First, the use of individual trademarks would not be possible: an
enterprise cannot register a trademark containing signs or indications which serve primarily to
designate the geographical origin, since the sign or indication veeutdnsidered descriptive

and the application refused. Secondly, competitors may use similar names or indications
serving to designate the same geographical origin without necessarily meeting the associated
quality or characteristics or without a link tile place of origin, therefore fregling on the
reputation of the original geographically rooted products. Consumers trusting the quality
features of the authentic products could therefore be misled and deceived.

General rules on competition, unfair tiragl practices or consumer protection may be invoked
against fregiders, in the sense that the relevant business practice can involve the misuse of
an indication designating the geographical origin. However, this is often uncertain, if no
specific rules a set out in the first place as regards the quality and/or characteristics of the
products associated with a specific geographical origin.

Protecting the collective reputation connected to the indication of geographical origin from
misuse and dilution actss an incentive for investing in maintaining a certain minimum level

of quality and authenticity on the products, thereby meeting consumer expectations. If such
protection is fragmented and insufficient, incentives are lower, including the financial
incertive both to invest in innovation on the production of geographically rooted products on
the one hand, and to grow beyond regional boundaries on the other. Moreover, the protection
of indications of geographical origin may have positive effects on promatiocultural
heritage. This could also have a positive spilér as regards the provision of linked services,
such as tourism (e.g. the indication of geographical origin publicises localities and regions and
may attract tourism). In the Commission's 2@islic consultation, the above issues were all
identified as important elements by participating stakehdftfefBhe consultatiorrevealed

large support for an initiative in this field, while pointing out at the same time potential trade
restrictions, higttosts for SMEs and the risk of extra regulatory burden.

A case study in the context of an external study carried out for the Commission examined the
economic impact within the EU of nagricultural geographically rooted prodiéts The
study identified aamplé®* of 127 relevant product¥ from 22 EU Member Stat&8 within
a range of sectors. While the study cannot be considered fully representative, trends can

233 European Parliament resolution of 6 October 2015 on the possible extension of geographical indication
protection of the European Union to ragricultural product2015/2053(INI)

234 A report setting out the results of the public consultation and a stakeholder conference of January 2015 is
available athttp://ec.europa.eu/growth/toedstabases/newsroom/cf/itemdetail.cfm?item id=8254

23 |nsight Consulting, REDD and OriGIn, 'Study on geographical indications protection feagnicnltural
products in the internal market', Final Report, 18 February 2013, @t 5&5

2% The sample was the result of two criteria: firstly, relevance opthducts in terms of reputation and secio
economic i mpact, and secondly, the availability of pr
237 Stones and minerals; jewellery; ceramics, pottery and porcelain; textile and tapestry (including lace and
embroidery); leathe products; glass and crystal; wooden and paper products; steel products (e.g. knives);
cosmetics; firearms; music instruments; watches and clocks; and handicrafts generally. In 34 % of cases,
products used local raw material, Insight Consulting etmakit., p. 118119.

238 All but Cyprus, Denmark, Greece, Croatia, Latvia and Malta.
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nevertheless be observed. The study also presented turnover data in relation to 72 products of
the sample, totalling EUR 4 174 million in 2048 Concerning the destination of sales, the
study was able to present figures for 90 products: for 16 of those products at least 50 % of
their sales were in international markets; and for 65 of them, more th&n &Othe sales
remained domestic.

Regarding infringements (understood as copies of products protected by an IP right, such as
trademark orsui generisrights) and imitations (understood as copies of-patected
products), data was obtained for 94 pradu©ut of these 94 products, infringements were
considered a major problem in 57 % of the cases and some producers indicated losses of over
50 % of turnover due to infringements. Furthermore, the study found that most of the products
are produced by micr@r smaltsize enterprises (80.1 %)

As regards employment, the sample presented data on 99 products showing that the total
number of jobs provided by the geographically rooted products is significant: the average
number of fulltime equivalent jobs is 822 jobs per product. The contribution of several of
these products to local employment is significant (above 30 %).

Finally, experience in the agricultural sector shows a direct relationship between the
protection of indications of geographical origindarthe promotion of the economic
development of the territory concerned, most notably rural areas. This protection has helped
maintain local infrastructure and employment, especially in poorerateas

The Commission will take work forward on how to make thest of Eur opeés tradi
know-how, and in the light of its 2014 green paper, it will follow up the public consultation
on the protection of neagricultural geographical indications.

4, ENSURING PRACTICAL DE LIVERY
4.1. A culture of compliance and smartenforcement

Single Market legislation includes measures considered to have an impact on the functioning
of the Single Market, as defined in Articles 26 and 114 (1) in the Treaty on the Functioning of
the European Union (TFE®}. Since 1992, the Single Maek has brought tremendous
benefits and created new opportunities. However, the full potential of the Single Market
remained unexploited, due notably to existing obstacles and insufficient enforcement.

In 2012, the Commission adopted a Communication wbadled for a renewed commitment

to make the Single Market deliver more effectively for growth and®fab particular, it

proposed an ambitious course of action involving swift progress in certain key areas with the
greatest growth potential, and concreteasures to further improve the way Single Market

rules were designed, implemented, applied and enforced. The key areas in question included
services, financial services, transport, the digital Single Market and energy. It also called for a
Ozer o etbol apmmaach: Me mber States should tra
listed in the annex to the Communication swiftly and correctly, so as to reduce both the
transposition and compliance deficits to 0 %. It also called for a more rigorous approach and

239 |nsight Consulting et abp. cit.,p.140et seq

240 Eyropean Commission, Study commissioned to AND International, 'Value of production of agricultural
products and foodstid, wines, aromatised wines and spirits protected by a geographical indication (GI)',
October 2012.

2410n 30 April 2015, 1 115 directives and 2 953 regulations were in force in the field of internal market.

242 Eyropean Commission Communication, 'Better goaece for the Single Market', COM (2012) 259.
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enforcement in these key areas, with a maximuam@th average duration of infringement
procedures when there are indications that key pieces of legislation are breached.

In light of the current economic challenges, there is a need for further impravensaow
businesses and consumers to fully benefit from their rights. The Single Market Strategy aims
to unleash the full potential of the Single Market by further promoting a compliance culture in
cooperation with Member States and economic operatppdyiag a smart enforcement
approach, and bringing forward a proposal for a Single Market Information Tool which would
allow the Commission to collect information on selected markets.

4.1.1. A culture of compliance
Policy context

The Single Market Scoreboard @ttober 201%" which covers the period from November
2014 to May 2015, notes that theerage of the EU transposition deficit stands at 0.7 %.
Moreover, five Member States exceed the 1 % target (see graph below).

Figure 28 - Transposition deficit (as of 10 May 2015)
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Source: Online Scoreboard (Governance tdo&nsposition), Commission 2015

FourteerMember Statemet the 0.5 % target proposked the Commission in the 2011 Single
Market Act. The fact that half of Member States hawes achieved this objective shows that

it could be reached with some additional efforts by the majority of Member States. Only three
Member Statebave matched or beaten their best ever result, while five other Member States
have equalled or improved ometir last score.

On the matter of longverdue directives, fewer directives and Member States are concerned
Seven Member States have leonerdue directives and five long overdue directives are not
fully notified. It should be noted that considering the 'zero tolerance' target established by the
European Council in 2002 for delays of two years or more in traimgpalirectives, the
number of these long overdue directives remains too high.

In a nutshell, the&eU average deficit has been decreasing steadily for the past sixteen years
(i.e. since 1997). It has more or less been stable since November 2012 (bebnféeamnd.0.7

243 European Commission, 'The Single Market Scorebodrd Transposition i Achievements',

http://ec.europa.eu/internal_market/scoreboard/performance_by governance_tool/transposition/index_en.htm#m
aincontentSec2
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%). Member States have beaten the average 1 % target for the last three years. After the
lowest ever score of 0.5 %, reached in November 2014, the current score stands at 0.7 %. This
slight increase is partly due to the noticeable reductidheartotal number of Single Market
directives since November 2014. However, the results show that the Commission and
Member States should work with an objective of full compliance (i.e. a 0 % deficit).

In addition to the transposition deficit, there is eed toverify the compliance of national
measures taken pursuant to directives, in order to ensure the proper functioning of the Single
Market.

According to the information provided by the Single Market Scoreboard (see graph below),
the average complianaeficit stands at 0.7 %. In particular, twelve Member States have a
compliance deficit of 0.5 % or less, four Member States show the highest deficits (more than
1 %) and two other Member States have hit the 1 % mark.

Figure 29 - Compliance deficit (incorrectly transposed directives) (as of 10 May 2015)
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The 2015 Single Market Scoreboard states that the number of pending infringement
proceedings has gone dowo 749 (from 826 in November 2014), which represents a
decrease of 10 %. This reduction in cases is in line with the increased use of early problem
solving systems (SOLVIT and EBilot). It appears th&0 % of cases are for late or incorrect
transpositn of directives, and 22 % of cases are for bad implementation of directives. Thus,
72 % of total cases related to enforcement of directies

244 European Commission, 'The Single Market Scorebodrd Transposition i Achievements',

http://ec.europa.eu/internal_market/scoreboard/performance_by governance_tool/transposition/index_en.htm#m
aincontentSec2
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Figure 30- Types of cases
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However, despite the reasonably good results obtained until now, late and incorrect
transposition of Single Market directives remains a problem hindering delivery of tangible
benefits for consumers and SMEs. Reducinit bloe transposition deficit and the compliance
deficit to 0.5 % are longstablished priorities for the Commission. Enforcement of Single
Market rules continues to be a challenge for many Member States, so the Commission will
continue its active monitorg) including by providing them with necessary assistance. Only if
directives are transposed in a timely and correct manner into national law, will citizens and
firms be able to take full advantage of the opportunities offered to them by the Single Market.

This approach is in line with the Commission's 'Report on the Single Market Integf3tion’
which stressed that whilst a number of Member States have improved their transpositions
records in the key areas identified in the Communication of 2012, manfaitilb respect
transposition deadlines. In the same areas, the average duration of infringement proceedings is
29.4 months, which as still far from the target of an average of 18 months, as set out in the
2012 Communication.

Problem and impact

Taking intoaccount the current situation related to the transposition and conformity of Single
Market directives and the negative effects for the consumers and companies-of non
compliance, there is still a need to further reinforce work in partnership with the Membe
States to reach 0 % transposition and compliance defléis.this purpose, enhancing
cooperation with Member States, as well as the use of adequate tools, will be very important
to ensure a swift implementation of EU law. Therefore, a new culture mplance in
partnership with the Member States should be promoted. In addition to other actions already

245 Report from the Commission to the European Ramint, the Council, the European Central Bank, the the
European Economic and Social Committee, the Committee of the Regions and the European Investment Bank ‘A
Single Market for Growth and Jobs: an analysis of progress made and remaining obstacles NS¢kt
contribution to the Annual Growth Survey 2014', COM(2013) 785.
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ongoing, the Commission will support Member States to achieve compliance with the Single
Market rules through the following initiatives.

Implementatiorplans for new legislation

As part of the Better Regulation Ageritfa the Commission should ensure efficient
monitoring of EU law throughout the full regulatory hégcle from the proposal of new
legislation, to its adoption, transposition, notification,plementation, enforcement and
evaluation, with the overall objective of ensuring clarity, operability and enforceability of EU
legislation.

In line with the better regulation principles, implementation plans must accompany proposals
for major directives rad regulations whose requirements are similar to those of directives. An
implementation plashould be prepared when the implementation of the legal act coneerned
due to its nature or complexitycould benefit or be facilitated by supportive measurée. T

plan should describe implementation challenges and relevant support actions to be taken by
the Commission.

In the framework of the Single Market Strategy, the Commission will examine and agree with
the Member States, once the legislation is adoptedhéycelegislators, on the need of
revising and/or preparing an implementation plan to assist them with the timely and correct
implement of the new measure.

Compliance dialogues with Member States on a yearly basis

Over the past years, the Commission andriider States have joined forces to ensure swift
transposition and effective implementation of EU rules.

These effortdo enhance the transposition and implementation of the Single Market rules
should be reinforced. The Commission will streamline the stredtdialogues with Member
States and will organize with each Member State the strategic meeting on a yearly basis to
take stock of the state of the Single Market in that Member State, in particular the state of
play of transposition and ongoing infringem@roceedings.

Development of a data analytics tool

Effective policies need to rely on data and evidence which are accurate and meaningful. In
order to foster conformity checks as part of the new compliance culture, the Commission will
seek to develop data analytics tob!’ to analyse national transposition of directives and
better detect patterns of bad implementation. The data analytics tool should offer a wide range
of functionalities and should help to caowyt various checks to verify compliance of national
legislation with EU law.

The feasibility of developing such a data analytics tool will be assessed through a pilot
project. It will analyse two sample Single Market directives: Directive 2014/60/E85 bfay
2014 on the return of cultural objects unlawfully removed from the territory of a Member

246 Eyropean Commissiolommunicatioron 'Better regulation for better restiltan EU Agenda’, COM(2015)
215.

247 Data analytics encompasses gathering and analysing large and datersets in order to be able to establish
patterns to design, prioritise and monitor policies.
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Staté*® and Directive 2011/7/EU of 16 February 2011 on combating late payments in
commercial transactiofis.

The pilot project should allow for a first quick igipse into the state of compliance of national
legislation with the abovenentioned directives and facilitate any decision to examine the
situation in more depth and eventually on the steps to be taken to remedy the non
compliance. It would provide a meaf® generating an automated vision of the quality

of Member States' transposition of these directives in 2016. The pilot project should also
provide quantitative estimations of deficiencies in transposition, allowing detection of 'general
under or over pgormance' in the EU Member States that would require dmadpproach.

More specifically, the tool will help carrying out the analysis relateg tbe completeness of

the transposition, indicating shortcomings; ii) the compliance or adequacy witiUlrule

and iii) the existence of 'gold plating' (i.e. extra obligations or requirements set out in the
national acts issued for the purpose of transposition of the concerned directives) in the 28
Member States

Upon completion of the project and in thght of the overall results, the Commission will
assess the possibility of considering whether to apply the data analytics tool in priority sectors
identified in the followup to the 2012 Communication on better governance for the Single
Market.

4.1.2. Develop asmart enforcement strategy
Policy context

The Single Market i's Europeds best asset
compliance is essential to delivering its opportunities and benefits to citizens and businesses.

In this context, théimely and correct transposition of legislatiom compliance with Treaty
obligations and having due regard to relevanttase is of utmost importance for ensuring
that businesses and consumers enjoy the rights that were envisaged for them drel that t
objectives of Single Market legislation are attained.

In overseeing the application of EU law, the Commission has relied to a great extent on
complaints. They represent one of the main sources of detecting (potential) violations of EU
law and the Commsson will continue to make use of this important source of evidence and
information.

Problem and impact

In recent years, the focus in the handling of infringements has increasingly shifted to a
broader and more targeted approach, basedesification d dysfunctional sectors and on
evaluations/omplaints as indicators of compliance deficienanea given territory or a sector

of economic activity. This work should be further pursued, with a more strategic approach to
enforcement.

To that end, the Comission possesses various tools, such as mechanisms for structured
cooperation, workshops and fora for discussion, package meetings, the European Semester,

248 Eyropean Commission, 'Commission Delegated Regulation (EU) No. 574/2014 of 21 February 2014
amending Annex lll to Regulation (EU) No. 305/2011 of the Europtamtiament and of the Council on the
model to be used for drawing up a declaration of performance on construction products’, 2014.

249 Directive 2011/7/EU of the European Parliament and of the Council of 16 February 2011 on combating late
payment in commeral transactions.
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etc., and it should further exploit theffo help Member States improve overall compliance,
the Commssion will also look at the coherence of its approaches across policy areas.

The Commission will developn active and holistic approach to case handlinigrough a
smart enforcement strategywhich will include new working methods aimed at a more
stratgic way of idetifying problematic sectors and proceeding on the bass/stematic
stocktaking exercises. This will include the mapping of infringements and the use of a new
Single Market Information Tool.

The mapping of the Commission's case load enthble the Commission to divide cases into
groups of thematic issues. The outcome of such a mapping exercise should give the
Commission the opportunity to propose packages of cases in future deaisranexercises

on infringements. This has the advamtay pursuing cases on the basis of a more complete
picture, which will allow the identification and tackling of the most perceptible and pressing
obstacles to the functioning of the Single Market.

4.1.3. Single Market Information Tool (SMIT)
Policy context

The enforcement of Single Market rules requires, first and foremost, reliable information
about the conduct of market operators, in particular market conduct by private firms. In
addition, such conduct can itself create barriers which fragment the SingletMatamples

include geeblocking, unjustified price differentiation in crebsrder parcel delivery, cross
border insurance provision, customer segmentation through the territoriality of copyright
licensing, or financial market fragmentation. In respondinguch Single Market failures, the
Commission must be able to obtain an adequate factual basis both for its enforcement action
and to determine where regulatory solutions are needed.

Problem and impact

The Commission needs to ensure that enforcement of Single Market rules is done both
correctly and in a timely and efficient manner. Currently, Member States are the
Commission's primary information source in enforcing Single Maakqtis pursuant to the
principle of sincere cooperation between EU institutions and Member States. Furthermore, the
Commission also relies on other information sources, such as public consultations, reports by
stakeholders, studies and complaints. However, with the increasengfreconomic analysis

in the assessment of Single Market malfunctioning, the Commission may need additional
information directly from market players, given that publicly available sources may be
insufficient and Member States may not have the requifedhation either.

Publicly available statistics are often produced with a time delay and at a level of aggregation
that might not match firakevel policy making. While studies commissioned to third parties
can often gather more information, they suffemfreimilar limitations, as consultants often
cannot obtain firlevel data nor corroborate evidence submitted by firms. The Commission
might not entirely rely either on the accuracy of external voluntary submissions from market
participants, without acceds the underlying raw data, as firms may have incentives to
present the facts in a particular way or not to provide certain information at all.

The ability to obtain timely, comprehensive, reliable and robust quantitative and qualitative
information diretly from affected firmswould improve enforcement of the Single Market
acquisand help addressing flaws in existing legislation. The introduction of a Single Market
Information Tool (SMIT), which will allow the collection of information directly from
seleted market participantsyill help the Commission to ensure the optimal enforcement of
the Single Markeacquis
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The use of the SMIT by the Commission will be decided on a case by case basis and will be
adequate and proportionate to the intended objexctiMeis tool will not be a blanket right to
require information from any firm at any time. First of all, before engaging into such an
exercise, the Commission will analyse whether already available data are sufficient to address
the issues at stake. Secomdformation request will only be addressed to a subset of the most
affected firms.Third, the data sought through the SMIT will normally be readily available to
the market players concerned, such as questions relating to the market behaviebordess

trade and business model and will typically cover factual market data (e.g. market size and
share, level of imports etc.), company data (e.g. cost structure, profits, volumes, new products,
ownership, control, participations in other companies, etc.)factdbased analysis of the
market functioning (e.g. regulatory and entry barriers, entry cost, growth rate of the market,
growth perspectives or overcapacity). The Commission aeifisider existing best practice,
including from the competition law domaiwhen shaping the procedural and administrative
process of the SMIT, notably with regard to confidentiai@élated issues.

Information gathered through the SMIT will be made publicly available in a report, once
confidentiality issues have been addressagcth information will help the Commission to
better target its cooperation with Member States, reinforce the basis for infringement action
and determine where regulatory solutions are needed.

4.2. Improving the delivery of the Services Directive by reforming he notification
procedure

Policy context

The 2006 Services Directive established that national rules restricting the right of
establishment and the freedom to provide services falling under the directive must be non
discriminatory, proportionate and justid by certain public interest objectives. To ensure that

all new regulatory measures imposed by Member States fulfil these conditions, the Services
Directive introduced a procedure whereby Member States must notify the Commission of any
new or changed tgslation introduced in the Member State. This should allow the
Commission to assess whether such adopted measures are justified and proportionate.
However, the notification scheme under the Services Directive is not working properly,
therefore hamperindhe effective and preventive enforcement of the Directive in the Member
States.

Problem and impact

Experience with the application of the current notification procedure under the Services
Directive points to a number of difficulties which, taken togethesan that it is not possible

to ensure that all new and changed national regulation islisoriminatory, justified and
proportionate.

In 2012, the Commission called for a continued ambitious implementation of the Services
Directive. The objective of thBirective remains to remove unjustified barriers, but also to
avoid the introduction of new barriers which would further slowdown the integration of
services markets. The continued low integration of the Single Market for serviaegered

by the introdiction of new barriers causes important economic costs and leads to unused
economic potential:

1 Slow productivity growth harms competitiveness, growth and employment creation in
services. Over the last decade, labour productivity growth in the EU sesédcis has
been outperformed by the manufacturing sector. Also, in comparison with average annual
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labour productivity growth in the USA, recent estimates show that EU services
underperformed in several sectors;

i Studies have shown that mawRs in servicesend to be larger than in manufacturing and
have a higher variation across countries. This implies that consumers and businesses across
the EU are currently missing out on potential savings;

1 Inefficient allocation of resources prevents innovative and etithge companies from
growing. Services sectors are in generahd also when compared to manufacturimgt
showing an efficient flow of resources to its most competitive firms.

There is a need for strong preventive enforcement to ensure dispropiertimarriers are
tackled before they are introduced.

Four main problems have been identified in relation to the notification of regulatory measures
by Member States under the procedure of the Services Directive:

Lack of notifications by more than halftbe Member States since 2012

The figure below shows a breakdown of EU GDP covered by the Services Directive in three
groups of Member States. 8 Member States (representing 27.2 % of total EU GDP covered by
the Services Directive) have never notified aewmegulations over the period 202Q14. 9
Member States have only notified very few (5 or less) new regulations. This is in clear
contrast to other Member States, who each communicated more than 50 notifications during
the same period.

Figure 31 - Member States notifications % of Services Directive (EU GDP)
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Source: Eurostat, Commission assessment, 2015

These differences cannot be explained by different degrees of regulatory intensity as some of
the topnotifying Member Stateare countries with highly liberalised services markets. There
are no legal consequences for Member States at EU level if they do not notify. However,
examples of such consequences do exist at national level, for instance if a region does not
notify new regrictions under the Services Directive to the federal fé¥el

20 |taly where regional measures are considered void if not notified to the Commission.
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Limited possibilities for the Commission, other Member States and stakeholders to intervene
in a proactive manner

There is no requirement for Member States to notify draft regulations. In practice, from the
277 notifications received via the Internal Market Information system during the period
September 2013 to February 2015, 198 referred to final legislation anddréft legislation

(which means either not yet adopted or not yet into force). Therefore, the large majority of
measures notified have already been adopted in a Member State, severely limiting the
possibility for the Commission to intervene to verify amsure compliance with the Services
Directive and only leaving infringement action as a last resort.

In addition, notifications are not transparent to stakeholders and the business community at
large. The Services Directive does not allow granting thindigs access to the contents of

the notifications (contents of national rules, any explanation by a Member State). As a result,
service providers do not have the possibility to react and will be confronted with new
regulation on the ground. This is in ¢@st to the goods area, where measures are notified
before being adopted at national level and such notified measures are made public.

Lack of thorough proportionality assessments

The Services Directive imposes a proportionality wsich requires MembeStates to take

into account less restrictive alternatives to meet public policy objectives. In particular, the
assessment of proportionality requires that due consideration be taken of the global
environment in which the service activity takes place wlidg other mechanisms and
safeguardsThe principle of proportionality has become even more important following the
recent judgement by the Court of Justice in the Riina casg98C13) in which the Court
confirmed that only a limited number of the oveimglreasons of public interest can be used

as justification.

Nevertheless, the Commission is on a regular basis still detecting cases of existing or new
regulation which cannot be considered proportionate to achieve the intended public policy
objectives.For example, the Commission launched infringement proceedings in 2015 against
various Member States for excessive shareholding requirements and compulsofytariffs

This shows the need for more careful reflections on proportionality when introducing new
restrictions. Member States are nevertheless often providing incomplete and insufficient
proportionality assessments when notifying national measures. At present, no framework is in
place to ensure that-tepth proportionality assessments are carried efdré introducing

new restrictions. As a consequence, Member States appear to have difficulties applying the
principle and often seem to introduce requirements which have indeed not undergone a
thorough proportionality test.

Unclear legal consequences

Diff erences between the notification obligations regarding establishment (Article 15) and
temporary service provision (Articles 16 and 39) currently in the Service Directive lead to
different legal consequences even though one national measure could affegbiebaght of
establishment and the freedom to provide services. On the basis of Article 15(7), the
Commission may adopt a decision requesting the Member State in question to refrain from

51 European Commission, Press releasgommission launches infringement procedures against six Member
States for lack of compliance with the ServicéieEtive in the area of regulated professions, 2015.
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adopting the notified measures or abolish tfiénThe possibility toadopt such decisions is
not possible for temporary provision of services.

These four shortcomings have been reflected in debates on the notification procedure in the
Council, which adopted Conclusions on 2 March 2015 calling upon the Commission 'to
incresse the effectiveness of the notification procedure under Directive 2006/123/EC,
including by investigating the possibility of introducing a "standstill period”, where
appropriate, and providing clear guidance as to the notification obligations and asswell
making notifications public and transparent as is the case for goods'. The Council therefore
‘invites the Commission to address this issue and to propose the necessary action, in its
forthcoming Single Market strategy'.

Impact

The implementation of the 2006 Services Directive prompted the adoption of more than one
thousand national regulatory measures reducing or abolishing previously existing barriers.
The majority of Member States adopted new horizontal laws to introduce etierad)
principles and provisions of the Directive. In addition, Member States have modified sector
specific legislation to eliminate discriminatory, unjustified or disproportionate requirements
imposed on service providers.

In 2012, the Commission estineat the EUlevel longterm impact of these reforms
(implementation status end of 2011) at 0.8 % of EU GDP. The economic potential of
additional reforms stemming from a more ambitious implementation of the Services Directive
was estimated at up to 1.8 % EWB™3 On the basis of these estimates, the Commission
called for a more ambitious implementation of the Services Directive and announced a zero
tolerance policy where Member States fail to comply with unequivocal obligations (e.g.
abolition of residence reirementsj®*.

In 2015, the Commission updated its 2012 assessment of reform progress made and the
economic effeét®. The assessment of reform progress over the period-ZMI4£ showed

that the pace of national reforms slowed considerably compared to tbd flowing the

entry into force of the Services Directive (see figure below).

Member States where most reforms have been adopted recently include those Member States
having implemented economic adjustment programmes or reform agenda under market
pressues. Beyond these Member States, only a few others have made important reform
progress. In some cases this can be explained by the fact that previous reforms already led to
light regulatory regimes, but in other cases there has been little reform progsegs the

fact that such reforms have been recommended to them by the EU Council under the
European Semester. In some isolated cases, previously achieved reforms have even been
reversed.

%2 This does however not apply in case where a Member State already notified a draft measure under Directive
(EU) 2015/1535 (former Directive 98/34/EC).

253 Monteagudo J., Rutkowski A. and Lorenzani D.eTéconomic impact of the Services Directive: A first
assessment following implementatidaijropean Commission economic paper, 458612,

254 European Commission, 'Communication on the implementation of the Services Directive’, 2012.

255 For further details othis update see:
http://ec.europa.eu/DocsRoom/documents/13327/attachments/1/translations/en/renditions/native
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As a result, the additional economic gains to be achieved from reforms carried out in 2012 to
2014 are limited. Of the 1.8 % potential additional GDP growth estimatecelydimmission
in 2012, reforms adopted by miD14 are estimated to yield a limited EU GDP kegn

growth of no more than 0.1 %.

This lack of progress shows the need for an improved notification procedure allowing for

more preventive enforcement.

4.3. Strengthening the Single Market for goods
Policy context
The EU account s for around one sixth

Market, free movement of goods is the most developed of all four fundamental freedoms and

of

generates around 25 % of BGDP, 75 % of intreEU trade Trade in goods between EU

Member States (intrBU trade) was valued at EUR 2 900 billion in 2014.

Figure 33- Trends in imports and exports from 2003 to 2014 (IntraEU28 trade)
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In the Single Market for goods, where no EU rules exist-fremmonised areas), regulatory

obstacles within the EU are overcome by the principle of mutual recognition or at an earlier
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stage prevented by Directive (EU) 2015/1%8% former Directive 98/34/EC). In the case of
harmonised areas, regulatory obstacles are prevented and removed through relevant EU
legislation on specific products (i.e. through EU harmonisation legislation). Furthermore,
Member States are responsibte effective implementation and enforcement. To this end,
they carry out market surveillance to ensure that goods are compliant with the applicable
legislation. Goods which are lawful should thus move freely within the EU.

Wide harmonisation of EU legiglan became possible through the 'New Approach’ method,
according to which only the essential requirements of products are harmonised, supported by
voluntary technical standards. Outside the area of harmonized goods, Member States still
have national (andften very different) rules on products. While these national rules may
conflict on paper, in practice mutual trust among Member States should apply: if a product is
compliant in one Member State, it should be allowed to be marketed in all Member States by
applying the principle of mutual recognition.

EU harmonisation legislation on products enabled businesses to access a larger market for
their products, while at the same time ensuring high levels of product safety, and led to fairer
and more intense coraption. EU legislation for industrial products has gradually expanded,
covering industrial sectors that are essential for EU competitivéhess

Better access to the Single Market for goods and global markets has led to greater economies
of scale and morengployment. Nevertheless, inherent potential still exists to further bring
growth and jobs, foster industrial competitiveness, and protect consumers. Changing
economic patterns, such as servicification and new technologies, as well as challenges
brought by digital transformation, mass customisation;coenmerce, the increasing
fragmentation of the value chain, the gradual blurring of traditional industry boundaries and
globalisation, have to be considered.

Problem and impact

The main challenges for the Sindlarket for goods today are the need both to ensure market
access and to prevent unfair competition generated bygompliant products.

Products not covered by EU common rules: the principle of mutual recognition

In areas where no specific EU legislatisnin place,national rules cexist that lay down
requirements to be met by such products. In principle, national regulations may still create
barriers to intreEU trade if rules in different Member States are divergéné principle of
mutual recognitia requires that a product lawfully marketed in one Member State and not
subject to EU harmonisatioenjoys the basic right to free movement, as guaranteed by the
Treaty. Such a produshould be allowed to be marketed in any other Member State, even
when the product does not fully comply with the technical rules of the Member State of
destination.

Exceptions to this principle only allow the receiving Member State to prevent the marketing
of a product and impose its own technical rules for a limited nurmmbeeasons, such as
protection of public morality, public security or protection of the health and life of humans, as

¢ There are currently more than 3@edtives and regulations covering specific areas of industrial products (e.g.
pressure equipment, gas appliances) and horizontal directives that apply across many different product groups,
such as the RoHS (hazardous substances), REACH (chemicals) aledif§oo
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set out in the Treafy’ and further refined through case law.addition, the Member State of
destination must also demonstrate that & ¢ldosen the least tradestrictive measure.

In practice, many businesses are not aware of the principle of mutual recognition and believe
that they have to comply with national regulations in the Member State of destination when
trading in the Single M&et. Furthermore, legal uncertainty, imperfect implementation of the
principle of mutual recognition by the Member States and lack of administrative cooperation
constitute a further barrier preventing the principle of mutual recognition from reaching its
full potential. Recurrent barriers to the application of the principle of mutual recognition in
goods can be found across markets, but tend to concentrate in certain areas such as
construction products, food supplements and fertilisers.

The discrepancy beten the annual reports of Member States on the application of the 2008
Mutual Recognition Regulatiérf on the one hand, and feedback from economic operators on
the other, should be mentioned from the outset. The small number of administrative decisions
derying or restricting mutual recognition notified by Member States to the Commission could
be misinterpreted as smooth application of the principle.

On average, Member States notify 400 notifications per year, though with an uneven
distribution, since 986 are notified by Portugal and regard articles of precious mMetals
However, complaints or cases submitted to SOLVIT seem to indicate that not all decisions are
notified®®®, in particular for sectors most affected by poor application of the principle. Thus,
businesses do not enjoy the procedural protection put in place by the Mutual Recognition
Regulation. The flaw in the notification procedure renders the identification of recurrent
obstacles across Member States difficult.

Economic operators on the other hamgularly point to a subptimal application of the
mutual recognition principleA recent evaluatiofi® identified lack of awareness, lack of
functional understanding, imperfect implementation by Member States and lack of
administrative cooperation as theain obstacles to the effective application of the mutual
recognition principle.

>’ TFEU Article 36.

258 According to Article 12(1) of Regulation (EC) No. 764/2008, Member States have to report on yearly basis

on the application of the Regulation, and notably on the number of decisions denying or restricting mutual
recognition andhe type of product concerned, along with the grounds on which negative decisions were based.

29 pyrsuant Articles 6(2) and 7(2) of the Mutual Recognition Regulation Member States have to notify to the
European Commission their administrative decisiong/idgnthe application of mutual recognition to a given

product.

0 The European Commission already pointed in its 2012 Report on the implementation of the Mutual
Recognition Regulation at low level of notifications and at discrepancies between the numobtficattions

reported by the Member States in their annual reports and the number of effectively received notifications.
®European Commi ssion, 'Study commissioned to Technofj
principle of mutual recognition in the field of goods
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Figure 34 - Obstacles to effective mutual recognition? Rank from 1 (most important) to 4 (least important)

Authorities in other MS do not know or do not_ | | | |
apply correctly the principle of mutual recognition 21,1% = 22,8%  19,3% 36,8%

Legal uncertainty because legislation on mutual

Legal uncertainty because of issues such as pr_ or
authorisation procedures of different testing 22,8% 29,8% 33,3% 14,0%
methods used in another national markets (N=5[7)

Lack of awareness of the mutual recognitia

(N=57)

0, 0, 0, 0,
recognition is difficult to understand ZIL- 110 Sonl e LS

=]

35,1% 12,3% 21,1% 31,6%

0% 20% 40% 60% 80% 100%
Rank 1 Rank 2 Rank 3 Rank 4

principle among companies (N=57)

Source: DTI Survey among compan{€xtober 2014 January 2015)

The results of this evaluation include were as follows:

T

Nearly 30 % of the surveyed companies relied on the principle of mutual recognition,
but it turned out that it did not work in practice;

60 % estimate that retesting thgiroducts to meet technical requirements has a
significant or very significant caSt;

More than 40 % of the companies simply assumed it was necessary to undertake steps
to adapt their product to the requirements of the host country market;

More than 30 %were required to adapt their products in view of acceptance in the
local market and did not check whether the mutual recognition principle could apply;

35 % identified lack of awareness among interested parties as the main obstacle for an
effective applicdon;

A majority of businesses either does not know about the principle (26 %) or while
having heard of it does not know how it functions (28 %);

National administrations still feel insecure about whether, when and how to implement
the principle of mutualecognition.

Access to a national market is frequently linked to legal uncertainty because of differences in
testing methods, the use of prior authorisation procedures, the legislation being difficult to
understand, or the authorities in the destinatiormbler State not applying the legislation
correctly. Moreover, it is often unclear for economic operators to which categories of products
mutual recognition applié¥. Almost half of the companies surveyed identified this as a
significant bottleneck.

262

Ibid, The evidence gathered is anecdotal: testing costs vary considerably, dependiegectahand the

product, and may reach up to 20 % of the turnover.

%3 |pid.
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After regulatory approval, another approach is the-m@mmonised path towards market
access, i.e. the rating of the comparative clinical and economic value of health technologies
are potentially source of uncertainty and delay of access for innovators. Teghnolog
assessments are fragmented across borders and not mutually recognised. In particular for
medicinal products but also medical devices, multiple assessments trigger duplicity of
administrative costs for innovators but also clinical evidence generatioswben varying

clinical requirements are imposed by lack of coordination of HTA bodies. The EUnetHTA
Joint Actiorf®® provides scientific cooperation between Member States authorities since 2006
but it does not have binding mechaniéfnfor mutual recognitiomf joint assessments.

The effective implementation of the principle of mutual recognition is primarily the
responsibility of the Member States. More than half of the companies surveyed consider there
are still problems impeding correct application of frenciple®®. Someti mes, Ot r
rules, or old pieces of legislation, act as obstacles to the free movement of goods, often
unintentionally. In other cases, technical barriers may be intentionally adopted to protect
national or regional markets (e.gquirements for compulsory nationally conducted tests;
extra labelling requirements; stringent rules on the use of landiagestual recognition
clause&®® that amount to denying recognition of products by requiring fulfilment of technical
standards; refenee to mandatory national conformity marks; or voluntary standards which
are de facto compulsory). Furthermore, considering the increasing link between some
products and their accompanying services, even where a product would benefit from the
application @ the principle of mutual recognition, accompanying services may not be equally
accepted, thus rending the benefits of mutual recognition void.

Finally, another obstacle is the lack of cooperation between Product Contact Points (PCPs)
established with the view farovide information on technical rules on products to enterprises
and to competent authorities in other Member St&teShreequarters & PCPs mention
unduly long delays for replies, while tvibirds report lack of reaction from their counterpart

in another Member St&t&

When the Mutual Recognition Regulation was adopted, it provided a procedural framework to
boost the application of tharinciple of mutual recognition, in particular through placihg

burden of proof on the national authorities denying market access and establishing PCPs in
each Member State.

A deeper Single Market should provide businesses a more predictable reginéataywork

for the free movement of products lawfully marketed in another Member State. It should also
enhance confidence of businesses that they can sell their products and build trust among
national authorities within the EU.

More market integration withot be achieved unleise emergence of new barriers within the
Single Market is prevented, in particular through a more strategic approach as enshrined in

25 http://www.eunethta.eu/

265 hitp://ec.europa.eu/health/technology _assessment/docs/reuse_jointwork_national_hta_activities_en.pdf

26 Eyropean Commission, Study commissioned to Technopolis Gopupit.

%67 Requesting for example that solely the official language(s) of the countrgstihation be used in the
labelling and barring the use of multilingual labels.

%8 Eyropean Commission, '‘Commission interpretative communication on facilitating the access of products to
the markets of other Member States: the practical application of hmatt@gnition', (2003/C 265/02). The
Communication established standard mutual recognition clauses for national technical regulations on products.
269 Established pursuant to Article 9 of the Mutual Recognition Regulation.

20 Eyropean Commission, Study comsiisied to Technopolis Grougp. cit.
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Directive (EU) 2015/1535 (former Directive 98/34/EC) on the one hand, and through
overcoming natioal obstacles by means of more and better mutual recognition on the other.

A genuine right to free movement of products lawfully marketed in another Member State,
along with a strengthened role for PGBslso cover harmonised products, their integration
into a wider network, as well dsetter cooperation among national administrative bodies
should lead to an optimalpplication of the principle of mutual recognition and thus to
smoothmarket access especially for SMEs. Furthermore, eliminating current obstacles can
create an incentive for companies to make better use of Single Market opportunities and
engage more in crogsorder trade.

It is expected that the current costs for compamweshing to trade in another Member State
are likely to decrease if obstacles such as unnecessary retesting of their products are
eliminated.

Being at the forefront of the effective application of the principle of mutual recognition,
Member States shouli@cilitate its correct functioning and ensure appropriate resources for
strengthening the PCPs.

Products covered by EU harmonisation legislation

EU legislation covers a wide range of products such as machines, radio equipment, electrical
and electronicdevices, toys and many others. For these products, the requirements are
harmonised at EU level and products manufactured according to those requirements can move
freely across the EU.

There are a growing number of products found in the EU Single Markehvane not in
compliance with the applicable EU legislation on industrial products. The growing number of
non-compliant products is to a large extent due to the fact that the current level of product
checks is insufficient to deter rogue operators. TBpamesibility to check products lies with
national market surveillance authorities, working within national boundaries, and facing the
challenge to check a substantial number of products, with limited resources available.

There are severyale xmpd-mo mp sfildmhiceh ma

a) Manufacturers and importers of industrial products must ensure that their products are
designed and manufactured in accordance with the requirements set out in EU legislation. A
lack of clarity in a rule may bring about urentional norcompliance. The Commission's
'Evaluation of the Internal Market Legislation for Industrial Prodt/étgointed out that
familiarisation with EU legislation on industrial products is an important and ongoing task for
all firms. Information abouEU legislation on industrial products, technical standards and
administrative requirements is obtained from a variety of sources (the legislative authorities,
suppliers, industry and trade associations, market surveillance authorities, etc.). However,
there is a low level of knowledge among SMEs and especially rfiicns about EU
legislation on industrial products, and the specific requirements for different economic
operators in the value chain (i.e. manufacturers, importers and distributors). Furéhehaor
evaluation also showed thatcemmerce with third countries presents serious challenges

"1 These are based on research by the OECD showing the conditions which need to be fulfilled to ensure
regulatory compliance by businesdattp://www.oecd.org/regreform/regulatepolicy/1910833.pdf

272 European Commission, '‘Commission Staff Working Docurae®art 1: Evaluation of the Internal Market
Legislation for Industrial ProductsAccompanying the document the Communication from the Cosiomso

the European Parliament, the Council and the European Economic and Social Com#itteston for the

internal market for products', SWD (2014) 23.
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related to norcompliant products, mainly due to ignorance or ambiguity over responsibilities
for importing products or placing products on the market in the @gscommerce.

b) Suppliers often deliver from premises outside the jurisdiction of the competent authorities
of the place where the final client of the product is established, hence the risk of sanctions for
those suppliers established in another Mdrar State and selling namompliant products is

smaller than the risk of sanctions for domestic suppliers.

c) Enforcement of EU harmonisation legislation relies on efficient and effective controls
carried out by market surveillance authorities operatmghe different Member States.
Market surveillance is a crucial tool to ensure that all economic actors stick to the rules and
protect consumers and other users from unsafe andompliant products.

Unfortunately, market surveillance does not opeedtectively in the EU mainly because of
weak coordination among market surveillance authorities in different Member States, sub
optimal functioning of EU procedures for exchange of information on product risks and
inconsistent enforcement of BlMide produt safety action. Furthermore, market surveillance
authorities face significant practical problems to trace and interceptampliant products
imported from third countries vie@mmerce and to identify the responsible entity within
their jurisdiction. A a result, the risk of being caught and effectively sanctioned might not be
an effective deterrent for businesses sellingcampliant products on the EU market.

High number of nortompliant products

Non-compliance often passes unnoticed; the exactesbanoncompliant products on the
market can therefore not be quantified. In a public consultation organised by the European
Commission in 20143° 92% of economic operators considered that their sector was affected
by norcompliance.

The share of inspecins reported by Member States in the period 2Z201B on non
compliance with EU harmonised rules was on averadgi 82 the field of toys, 586 in the

field of construction products, 3@ in the field of low voltage equipment, 30in the field of
electronagnetic equipment, 5% in the field of radio equipment and %® in the field of
personal protective equipméfit In the case of the Ecodesign Directive dealing with products
such as electric equipment, -awnditioning systems, machines tools etc.,-nonpliance

was estimated to be 10 920%°"°. In other areas (e.g. gas appliances, personal protective
equipment), existing studies indicate rmmpliance levels of 5 %10 %?'°.

In the field of radio equipment, the impact assessment on the proposed Ragimétgui
Directive cited evidence from market surveillance authorities that products fully compliant
with the essential requirements ranged betwee¥ 281d 58%°’". Administrative compliance

has been estimated at an even lower level by market surveillance authorities at &out 20

273 European Commission, 'Commission Staff Working Papienpact AssessmertAccompanying document

to the 10 Proposals to align Product Harmonisation Directives to Decision No 768/2008/EC', SEC(2011) 1376.

27 According to data provided by 16 Member States on number of inspections carried out and on number of
findings on norcompliances. This figure rements the weighting average of percentages at national level

2’5 European CommissiorEvaluation of the Ecodesign Directive (2009/125/E€jnal Report', 2009.

%" European Commission, 'Impact assessment study on the review of the Gas Appliances Didéetitie'e(
2009/142/EC), 2009.

2’7 European Commission, 'Executive summary of the impact assessment accompanying the Proposal for a
Directive of the European Parliament and of the Council on the harmonisation of laws of the Member States to
the making availde on the market of radio equipment’, SWD (2012) 300.
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Market surveillance performed on radio equipment and telecommunications terminal
equipment by 24 market surveillance authorities in226khows that, out of 9 918 inspected
pieces of equipment, 6 155 were raompliant:

Table 9 - Non-compliance in the R&TTE sector- 2012

Element of inspection Equipment Non- %
inspected compliances
Declaration of conformity 9693 3960 40.8%
CE marking 9683 3192 32.9%
Geographical area for use 8281 2036 24.9%
Essential requirements 1678 613 36.5%
Technical documentation 868 327 37.7%

Source: ADCO R&TTE report to TCAM on market surveillance statistics for 2012

During acampaign to verify the compliance of LED lighting equipment with the Directive on
electromagnetic compatibility, 168 products were checked by 18 market surveillance
authoritie$’®, 76.8% of the products complied with CE marking requirements while only
39.9% complied with the Declaration of Conformity requirements. The technical assessment
indicated that 61.56 complied with the emissions assessment while ®il.Bassed the
immunity assessment. Only 12@ of the assessed LED lighting equipment was fully
comgiant.

A study by the Consumer and Industrial Products Committee (No. 39) of IFIA on electrical
products for household use performed in Z81dhows that there a significant number of
noncompliant products with safety issues imported from the outside of the EU which
circulate within the Single Market.

A total of 2 435 notifications on dangerous products were submitted by Member States in
2014 trough RAPEX, the European rapid alert system for dangerous products. THis is 3
more than in 2013 and almost 99 of all notifications concerned products which posed a
serious risk to consumers.

The necessary controls on products are carried out byemakveillance authorities
operating in different Member States. However, market surveillance does not operate
effectively in the EU. Given the fragmentation of responsibilities along national (or even
local) borders, the principal causes of ineffectivarket surveillance in the Single Market are

(i) a weak coordination of market surveillance authorities of different Member States, (ii) the
suboptimal functioning of EU procedures for exchange of information and (iii) inconsistent
enforcement of EkWide action. Furthermore, in order to have a real impact on businesses'
willingness to comply, the overall number of product checks need to be sufficiently high.

2’8 Telecommunications Conformity Assessment and Market Surveillance Committee (TCAM), 'ADCO R&TTE
report to TCAM on market surveillance statistics for 2012', ADCO R&TTE 43(13)02 Annex 7, 2012.

2’9 Bundesntzagentur, ‘Market surveillance statistics 2011', 2012.

280 |nternational Federation of Inspection Agencies (IFIA), '‘Consumer Product Safety Study 2014', 2014.
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Unsafe consumer products also constitute an immediate threat to the safety of consumers and
undermire consumer confidence. Consumers have confidence in products available on the EU
market if products are safe, irrespective of the place in which they are prodbeekhtest
Eurobarometer data shows a decrease in confidence on the part of consumergasithor

the safety of products sold in the EU @bin 2011- compared to 206 in 2010- think that a
significant number of products are unsafe, whil&d i 2011- compared to 166 in 2010-

think that essentially all products are safe).

Competitive dsadvantage from competition by rcompliant product$ costs of compliance

Businesses selling compliant products face competition from traders who either deliberately
ignore the rules or are not aware of them, thereby gaining an unwarranted compeiitive ed

To determine the costs of complying with the legislation and thus the corresponding
competitive advantage of rogue traders, a distinction should be made between costs related to
administrative compliance (costs of preparing documentation and direx){ el costs
related to substantive compliance (investments necessary to comply with the law).

Table 10 - Administrative and substantive compliance costs

Type of costs Oneoff costs Recurring costs
Administrative Familiarisation with  Single Marke¢ Development and updating of technical file
costs legislation and standards

Production of a Declaration of conformit
Notified Bodies fees for Single Markl and CE marking

legislation and mandatory testing Conformity assessnm& preparation of

technical files in parallel with testin
activities

Substantive Modifications to product design (durin| Conformity assessment: preparation
compliance costs | new product development phase/ R&D)| technical files in parallel with testin
activities testing for conformity with the
applicable modules defined in Intern
Market legislation

Modifications to product design onc
products have been placed on the mark

Costs of temporarily or permanentl
withdrawing products from the market

Saurce: CSES

The 'Evaluation of the Internal Market Legislation for Industrial Proditminted out that

while the amount of time that firms spend on familiarisation was found to vary, most firms
indicate that they spend quite a lot of time on such aesyitommonly 15 % 20% of the

total in terms of human resources. This leads to higher costs for the operators abiding by the
rules which negatively impacts their competitiveness-awiss their competitors who
deliberately ignore them or are simply @otare of them.

The total estimated annual costs of compliance with EU legislation on industrial products
across eight harmonised product areas (electric motors, laptops, domestic
refrigerators/freezers, lifts, gardening equipment, petrol pumps, air «oretdi and

281 European Commission, 'Commission Staff Working Documéert 2 Results of the case studids vision

for the internal market for product#Accompanying the document the Communication from the Commission to
the European Parliament, the Council and the European Economic and Social Com#itteston for the
internal market for products', SWD (20123.
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integrated circuits) were estimated at EUR 342 mifffon

When consulted in the context of the revision of ten EU harmonisation directivés,087
economic operators considered that they suffer from distortion of competition due to this
situatiorf>>. Economic operators also provided estimates of the size of their losses in terms of
their annual turnover, as outlined in the Figure below:

Figure 35- Perceived losses in % of annual turnover
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Source: European Commissié@pmmission Staff Working Papedmpact AssessmertAccompanying
document to the 10 Proposals to align Product Harmonisation Directives to Decision No 768/2008/EC',
SEC(2011) 1376

Tackling the main drivers for necompliance of products should result ri@ducing the
number of unsafe and naompliant products in the EU. Setting up an easily identifiable ‘first
port of call' available for firms, particularly SMEs, and expanding the rdRrofluct Contact
Points' and other already existing tools suchhasYour Europe portal, through the Single
Digital Gateway, should ensure that business are able to gadilyut more about which EU
legislation on industrial products is applicable to their products and which standards could be
applied to meet essenti@quirements.

Strengthening market surveillance for products will provide the necessary incentives for
economic operators to place only compliant products on the EU market. By giving enhanced
powers, or providing new common rules on the control of pradetiser coordination on the

treatment of infringements, markets surveillance will be strengthened and made more
efficient. Better cooperation between compliant companies, market surveillance authorities,

282 Eyropean Commission, ‘Commission Staff Working DocumePart 1: Evaluation of the Internal Market
Legislation for Industrial ProductsAccompanying the document the Communication from the Commission to
the European Parliament, the Council and the EreanpEconomic and Social Committed\ vision for the
internal market for products' SWD (2014) 23.

283 European Commission, 'Commission Staff Working Paplenpact AssessmertAccompanying document

to the 10 Proposals to align Product Harmonisation Diregtig Decision No 768/2008/EC', SEC(2011) 1376.
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consumers and the Commission should facilitatgetad action on the sources of non
compliant products.

By reducing norcompliance in the EU, compliant business should face less unfair
competition from illegal and necompliant products from rogue traders, meaning safer and
more compliant products wille available for consumers in the Single Market.
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